CALIFORNIA LEGISLATURE—2003—-04 FOURTH EXTRAORDINARY SESSION

ASSEMBLY BILL No. 1

Introduced by Assembly Member Maldonado
(Coauthors: Assembly Members Aghazarian, Bates, Benoit, Bogh,
Campbell, Cogdill, Daucher, Garcia, Harman, Haynes, Shirley
Horton, Houston, Keene, La Malfa, Leslie, Maddox, Maze,
McCarthy, Nakanishi, Pacheco, Plescia, Richman, Runner,

Samuelian, Spitzer, and Wyland)

November 18, 2003

An act to amend Section 1877.5 of the Insurance Code, and to amend
Sections 3201.5, 3208, 3208.1, 3209.3, 3600, 4060, 4061, 4062,
4062.5, 4064, 4068, 4600, 4600.2, 4600.7, 4603.2, 4604, 4658, 4660,
and 6401.7 of, to amend and renumber the heading of Part 1
(commencing with Section 3200) of Division 4 of, to add Sections
4600.31, 4604.5, 4611, 4611.1, 4611.2, 4658.1, 4658.6, and 5705.1 to,
to add Article 2.3 (commencing with Section 3737) to ChapteiPéxf
1.5 of Division 4 of, to add Part 1 (commencing with Section 3110) to
Division 4 of, to repeal Sections 3139.48, 3139.49, 4062.9, 4600.35,
4600.6, 4601, 4602, 4603, 4609, 4614, 4614.1, and 5814.5 of, to repeal
Chapter 5 (commencing with Section 110) of Division 1 of, and to
repeal and add Sections 4600.3, 4600.5, and 5814 of, the Labor Code,
relating to workers’ compensation, and declaring the urgency thereof,
to take effect immediately.

LEGISLATIVE COUNSELS DIGEST
AB 1, as introduced, Maldonado. Workers’ compensation.
(1) Existing law establishes a workers’ compensation system to
compensate an employee for injuries sustained in the course of his or
her employment. Chapters 635 and 639 of the Statutes of 2003 (AB 227
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and SB 228) will make changes to the workers’ compensation system
effective January 1, 2004.

Existing law provides that the Division of Workers’ Compensation
is under the control of the administrative director.

This bill would repeal and renumber various provisions pertaining to
the division. The bill would recast certain of these provisions relating
to the procedures to be followed by physicians in evaluating the
existence and extent of permanent impairment and limitations resulting
from an injury.

(2) Existing law establishes the Industrial Medical Council,
consisting of various types of medical practitioners, and requires the
council to perform various functions and duties in connection with the
provision of medical services under the workers’ compensation
program. Existing law establishes the Industrial Medicine Fund into
which specified fees are deposited for the administration of the council.
Chapter 639 of the Statutes of 2003 will eliminate the council and
transfer many of its functions and duties to the administrative director.

This bill would transfer additional functions and duties from the
council to the administrative director. This bill would eliminate the
Industrial Medicine Fund and require that the specified fees be
deposited, instead, into the Workers’ Compensation Administration
Revolving Fund, available for expenditure upon appropriation by the
Legislature, for the administration of the programs of the division
related to the provision of medical treatment to injured employees. The
bill would make conforming changes.

(3) Existing law authorizes collective bargaining agreements
between a private employer or groups of employers and a recognized
or certified exclusive bargaining representative that establish a dispute
resolution process for workers’ compensation instead of the hearing
before the Workers’ Compensation Appeals Board and its workers’
compensation administrative law judges, or that provides for specified
other alternative workers’ compensation programs. Existing law limits
the applicability of these provisions to employers engaged in
construction, construction maintenance, or other related activities.

This bill would expand the applicability of these provisions by
removing this industry limitation.

(4) Existing law defines injury for purposes of the workers’
compensation program.

This bill would revise this definition. The bill would specify the
conditions under which injuries are compensable under the workers’
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compensation program. The bill would also provide that an injury
sustained by a person while incarcerated or imprisoned in a county jail
or the state prison is not compensable.

(5) Existing law defines physician for purposes of the workers’
compensation program, to include among others, acupuncturists and
chiropractic practitioners. Existing law provides that this definition
does not authorize acupuncturists to determine disability for specified
purposes under the workers’ compensation program.

This bill would, instead, provide that an acupuncturist or chiropractic
practitioner shall not determine disability for specified purposes under
the workers’ compensation program.

(6) Existing law establishes liability for compensation against an
employer for the injury or death of an employee under specified
circumstances, including where, at the time of the injury, both the
employer and the employee are subject to the state’s workers’
compensation provisions.

This bill would include among these circumstances that establish
liability for an employer circumstances where the employer and
employee are not subject to a rule of liability for injury or death arising
out of and in the course of employment provided by the laws of the
United States.

(7) Existing law authorizes an employer to secure the payment of
workers’ compensation by securing from the Director of Industrial
Relations a certificate of consent to self-insure either as an individual
employer or as one employer in a group of employers upon proof
satisfactory to the director of the ability to self-insure and to pay any
compensation that may become due to employees.

This bill would establish procedures that would apply to private
self-insurance groups upon certification by the Insurance
Commissioner that these procedures meet prescribed criteria.

(8) Existing law establishes procedures under which medical
evaluations may be performed that apply to disputes over the
compensability of any injury. Evaluations performed under these
provisions are not limited to the issue of the compensability of the
injury, but may also address medical issues in dispute.

This bill would limit these evaluations to the issue of the
compensability of the injury.

(9) Existing law establishes procedures with respect to disputes
between employers and employees regarding the compensability of the
injury and the extent and scope of medical treatment for that injury,
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including procedures relating to obtaining medical-legal evaluations by

qualified medical evaluators. Existing law creates a presumption in

certain circumstances that the treating physician of an employee, who
has been predesignated by the employee, is correct.

This bill would repeal this presumption, and would revise the
procedures relating to medical-legal evaluations.

(10) Existing law requires an employer to provide to an employee
who is injured on the job medical treatment that is reasonably required
to cure or relieve from the effects of the injury.

This bill would define medical treatment that is reasonably required
to cure or relieve from the effects of the injury and would apply this
definition to all treatment requested on or after July 1, 2004, including
treatment for injuries sustained prior to that date. The bill would make
conforming changes.

(11) Existing law authorizes an employee to be treated by a
physician or at a facility of his or her own choice within a reasonable
geographic area after 30 days from the date the injury is reported.
Existing law also authorizes an employee that has notified his or her
employer in writing prior to the date of injury that he or she has a
personal physician to be treated by that physician from the date of
injury.

This bill, instead, would authorize these choices only if the selection
of the physician or facility is mutually agreed to by the employer.

(12) Existing law provides for obtaining health coverage for
workers’ compensation from a health care organization, establishes
certification requirements for those health care organizations, and
limits the funds that may be received as a loan from the General Fund
to support the administration of these provisions.

This bill would recast these provisions. Among other changes, the
bill would revise the certification requirements and would delete the
limitation on certain loans from the General Fund.

(13) Existing law requires an employer, upon the request of an
employee, to tender the employee one change of physician, authorizes
the employer to petition the administrative director for a change of
physician, and establishes various obligations of an employee and
employer once a physician is selected.

This bill would repeal these provisions.

(14) Chapter 639 of the Statutes of 2003 will require the
administrative director, on or before December 1, 2004, to adopt, after
public hearings, a medical treatment utilization schedule.
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This bill would provide that this schedule would create a rebuttable
presumption that the schedule adopted pursuant to those provisions is
correct on the issue of extent and scope of medical treatment of a
worker’s injuries and that this presumption may be controverted. It
would also provide that certain guidelines shall be presumptively
correct on the issue of extent and scope of medical treatment of a
worker’s injuries for a specified period of time. The bill,
notwithstanding the medical treatment utilization schedule and
specified guidelines, would limit the number of chiropractic and
physical therapy visits by an employee per industrial injury.

(15) Existing law, with respect to contracts providing for the
payment of preferred reimbursement rates by payors for health care
services rendered by health care providers, imposes certain disclosure
and related requirements on contracting agents, as defined, who sell,
lease, assign, transfer,anvey a list of contracting providers and their
contracted preferred reimbursement rates to other payors or contracting
agents. Existing law also imposes certain requirements on payors who
seek tgpay a preferred rate, and provides that the failure to comply with
these requirements renders the payor liable to pay the nonpreferred rate.

This bill would repeal these provisions.

(16) Existing law establishes procedures with respect to disputes
between employers and employees regarding the compensability of the
injury and the extent and scope of medical treatment for that injury.

This bill would establish, commencing July 1, 2004, the Independent
Medical Review System to resolve disputes involving any disputed
health care service. The bill would authorize the Department of
Industrial Relations to contract with one or more independent medical
review organizations to conduct reviews for this purpose. The cost of
the independent medical review under these provisions would be borne
by the employer.

(17) Existing law limits the amount of fees payable to medical
providers under contracts with the employee’s health benefit program
for health care services rendered to employees.

This bill would repeal those provisions.

(18) Existing law provides certain methods for determining
workers’ compensation benefits payable to a worker or his or her
dependents for purposes of temporary disability, permanent total
disability, permanent partial disability, and in case of death.

This bill would provide, with respect to an injury that causes
permanent disability, extended benefits that would become operative
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only if the Secretary of Labor and Workforce Development files a
declaration that certain conditions exist with respect to the cost of
workers’ compensation insurance in California.

(19) Chapteh35 of the Statutes of 2003 will provide, with specified
exceptions, that if an injury causes permanent partial disability and the
injured employee does not return to work for the employer within 60
days ofthetermination of the temporary disability indemnity payments,
the injured employee shall receive a supplemental job displacement
benefit.

This bill would revise the exceptions.

(20) Existing workers’ compensation law authorizes the
administrative director to prepare, adopt, and from time to time amend
a schedule for the determination of the percentage of permanent
disabilities in accordance with specified provisions. Existing law
provides that the schedule and amendments to the schedule apply
prospectively.

This bill would require the administrative director to prepare, adopt,
and amend the schedule. The bill would delete the provisions that would
apply the schedule prospectively.

Existing law provides that when determining the percentages of
permanent disability, account shall be taken of various factors,
including the nature of the physical injury or disfigurement and with
consideration being given to the diminished ability of the injured
employee to compete in an open labor market.

This bill would require that the nature of the physical injury or
disfigurement be established by a preponderance of medical evidence
based upon objective findings, as defined, and would instead, require
that consideration be given to the injured employee’s adaptability to
perform agiven job. The bill would also require that the physical injury
or disfigurement be the sole factor to be considered under certain
circumstances.

(21) Existing law prescribes which party must bear the burden of
proof in various aspects of workers’ compensation proceedings.

This bill would provide that the burden of proof for apportionment
regarding permanent disability shall rest on the defendant and would
establish the standard of proof. This bill would also limit the
accumulation of all permanent disability awards issued to one
individual and would prohibit the payment of permanent disability and
death benefits unless the industrial injury is the predominant cause of
the disability or death when compared to all causes of injury in total.
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(22) Existing law provides that when payment has been
unreasonablgelayed or refused, the full amount of the order, decision,
or award shall be increased by 10%. Existing law requires the appeals
board to determine the question of delay and reasonableness and to
award reasonable attorney’s fees incurred in enforcing the payment of
compensation awarded.

This bill would repeal these provisions. The bill would, instead,
prescribe procedures under which, when the payment of compensation
has been unreasonably delayed or refused, the amount of the payment
unreasonably delayed or refused may be increased up to 15% or $500,
whichever is greater. The bill would require #ppeals board to use its
discretion to accomplish a fair balance and substantial justice between
the parties.

(23) This bill would declare that it is to take effect immediately as
an urgency statute.

\Vote: 2/3. Appropriation: no. Fiscal committee: yes. State-mandated
local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 1877.5 of the Insurance Code is
amended to read:

1877.5. No insurer-aagent authorized by an insurer to act on
its behalf, or licensed rating organizatiorwho furnishes
information, written or oral, pursuant to this article, and no
authorized governmental agency or its employees who (a)
furnishes or receives information, written or oral, pursuant to this
article, or (b) assists in any investigation of a suspected violation
of Section 1871.1, 1871.4, 11760, or 11880, or of Section 549 of
the Penal Code, or of Section 32352319, or 38230f the Labor
Code conducted by an authorized governmental agency, shall be
subject to any civil liability in a cause or action of any kind where
the insurer, authorized ageticensed rating organizationor
authorized governmental agency acts in good faith, without
malice, and reasonably believes that the action taken was
warranted byhe then known facts, obtained by reasonalftetsf
Nothing in this chapter is intended to, nor does in any way or
manner, abrogate or lessen the existing common law or statutory
privileges and immunities of an insurer, agent authorized by that
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insurer to act on its behalfcensed rating organizatiomgr any
authorized governmental agency or its employees.

SEC. 1.5. Chapter 5 (commencing with Section 110) of
Division 1 of the Labor Code is repealed.

SEC. 2. Part 1 (commencing with Section 3110) is added to
Division 4 of the Labor Code, to read:

PART 1. DIVISION OF WORKERS' COMPENSATION

3110. As used in this part the following definitions shall
apply:

(a) “Appeals board” means the Workers’ Compensation
Appeals Board. The title of a member of the board is
“‘commissioner.”

(b) “Administrative director” means the Administrative
Director of the Division of Workers’ Compensation.

(c) “Division” meansthe Division of Workers’ Compensation.

(d) “Medical director” means the physician appointed by the
administrative director pursuant to Section 3122.

(e) “Qualified medical evaluator” means physicians
appointed by the administrative director pursuant to Section
3139.2.

(f) “Court administrator” means the administrator of the
workers’ compensation adjudicatory process at the trial level.

3111. (a) The Workers’ Compensation Appeals Board,
consisting of seven members, shall exercise all judicial powers
vested in it under this code. In all other respects, the Division of
Workers’ Compensation is under the control of the administrative
director and, except as to those duties, powers, jurisdiction,
responsibilities, and purposes as are specifically vested in the
appeals board, the administrative director shall exercise the
powers of the head of a department within the meaning of Article
1 (commencing with Section 11150) of Chapter 2 of Part 1 of
Division 3 of Title 2 of the Government Code with respect to the
Division of Workers’ Compensation which shall include
supervision of, and responsibility for, personnel, and the
coordination of the work of the division, except personnel of the
appeals board.

(b) The administrative director shall prepare and submit, on
March 1 ofeach year, a report to the Governor and the Legislature
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—9— AB 1

covering the activities of the division during the prior year. The
report shall include recommendations for improvement and the
need, if any, for legislation to enhance the delivery of
compensation to injured workers. The report shall include data on
penalties imposed on employers or insurers due to delays in
compensation or notices, or both, by category of penalty imposed.

3112. (a) The members of the appeals board shall be
appointed by the Governor with the advice and consent of the
Senate. The term of office of the members appointed prior to
January 1, 1990, shall be four years, and the term of office of
members appointed on or after January 1, 1990, shall be six years
and they shall hold office until the appointment and qualification
of their successors.

(b) Five of the members of the appeals board shall be
experienced attorneys at law admitted to practice in the State of
California. The other two members need not be attorneys at law.
All members shall be selected with due consideration of their
judicial temperament and abilities. Each mendbei| receive the
salary provided for by Chapter 6 (commencing with Section
11550) of Part 1 dDivision 3 of Title 2 of the Government Code.

3113. (a) The Governor shall designate the chair of the
appeals board from the membership of the appeals board. The
person so designated shall hold the office of chair at the pleasure
of the Governor.

(b) The chair may designate in writing one of the other
members of the appeals board to act as chair during any time that
he or she may be absent from the state on official business, on
vacation, or absent due to illness.

3115. (a) Actions of the appeals board shall be taken by
decision of a majority of the appeals board except as otherwise
expressly provided.

(b) The chair shall assign pending cases in which
reconsideration is sought to any three members thereof for
hearing, consideration, and decision. Assignments by the chair of
members to these cases shall be rotated on a case-by-case basis
with the composition of the members so assigned being varied and
changed to assure that there shall never be a fixed and continued
composition omembers. Any case assigned to any three members
in which the finding, order, decision, or award is made and filed
by any two or more of those members shall be the action of the
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appeals board unless reconsideration is had in accordance with
Article 1 (commencing with Section 5900) of Chapter 7 of Part 4.
Any case assigned to three members shall be heard and decided
only by them, unless the matter has been reassigned by the chair
on a majority vote of the appeals board to the appeals board as a
whole in order to achieve uniformity of decision, or in cases
presenting novel issues.

3116. The seal of the appeals board bearing the inscription
“Workers’ Compensation Appeals Board, Seal” shall be affixed
to all writs and authentications of copies of records and to any other
instruments as the appeals board directs.

3117. The administrative director may appoint an attorney
licensed to practice law in the state as counsel to the division.

3119. The attorney shall do all of the following:

(a) Represent and appear for the state and the Division of
Workers’ Compensation and the appeals board in all actions and
proceedings arising under any provision of this code administered
by the division or under any order or act of the division or the
appeals board and, if directed, intervene, if possible, in any action
or proceeding in which any such question is involved.

(b) Commenceprosecute, and expedite the final determination
of all actions or proceedings, directed or authorized by the
administrative director or the appeals board.

(c) Advise the administrative director, the appeals board, and
each member of the appeals board, upon request, in regard to the
jurisdiction, powers, or duties of the administrative director, the
appeals board, and each member of the appeals board.

(d) Generally perform thduties and services as attorney to the
division and the appeals board that are required of him or her.

3120. The administrative director and the chathefappeals
board may each respectively appoint a secretary and assistant
secretaries to perform services as prescribed under this part.

3121. The chair of the appeals board may authorize its
secretaryand any two assistant secretaries to act as deputy appeals
board members and may delegate authority and duties to these
deputies. Not more than three deputies may act as appeals board
members aany one time. No act of any deputy shall be valid unless
it is concurred in by at least one member of the appeals board.

3122. The administrative director shall appoint a medical
director who shall possess a physician’s and surgeon’s certificate
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granted under Chapter 5 (commencing with Section 2000) of

Division 2 of the Business and Professions Code. The medical

director shall employ medical assistants who shall also possess
physicians’ and surgeons’ certificates and other staff necessary to
the performance of his or her duties. The salaries for the medical
director and his or her assistants shall be fixed by the Department
of Personnel Administration, commensurate with the salaries paid

by private industry to medical directors and assistant medical

directors.

3123. The administrative director may employ necessary
assistants, officers, experts, statisticians, actuaries, accountants,
workers’ compensation administrative law judges, stenographic
shorthand reporters, legal secretaries, disability evaluation raters,
program technicians, and other employees to implement new,
efficient court management systems. The salaries of the workers’
compensation administrative law judges shall be fixed by the
Department of Personnel Administration for a class of positions
that perform judicial functions.

3123.3. Any official reporter employed by the administrative
director shall render stenographic or clerical assistance as directed
by the presiding workers’ compensation administrative law judge
of the office to which the reporter is assigned, when the presiding
workers’ compensation administrative law judge determines that
the reporter is not engaged in the performance of any other duty
imposed by law.

3123.5. (a) Workers’ compensation administrative law
judges employed by the administrative director and supervised by
the court administrator pursuant to this part shall be taken from an
eligible list of attorneys licensed to practice law in this state, who
havethe qualifications prescribed by the State Personnel Board. In
establishing eligible lists for this purpose, state civil service
examinationshall be conducted in accordance with the State Civil
ServiceAct (Part 2 (commencing with Section 18500) of Division
5 of Title 2 of the Government Code). Every workers’
compensatiofjudge shall maintain membership in the State Bar of
California during his or her tenure.

(b) All workers’ compensation administrative law judges
appointed on or after January 1, 2003, shall be attorneys licensed
to practice law in California for five or more years prior to their
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appointment and shall have experience in workers’ compensation
law.

(c) A workers’ compensation administrative law judge may not
receive his or her salary as a workers’ compensation
administrative law judge while any cause before the workers’
compensation administrative law judge remains pending and
undetermined for 90 days after it has been submitted for decision.

3123.6. (a) All workers’ compensation administrative law
judges employed by the administrative director and supervised by
the court administrator shall subscribe to the Code of Judicial
Ethics adopted by the Supreme Court pursuant to subdivision (m)
of Section 18 of Article VI of the California Constitution for the
conduct of judges and shall not otherwise, directly or indirectly,
engage in conduct contrary to that code or to the commentary to
the Code of Judicial Ethics made by the California Judges
Association.

(b) Honoraria or travel allowed by the court administrator, and
not otherwise prohibited by this section in connection with any
public or private conference, convention, meeting, social event, or
like gathering, the cost of which is significantly paid for by
attorneys who practice before the board, may not be accepted
unless the court administrator has provided prior approval in
writing to the workers’ compensation administrative law judge
allowing him or her to accept those payments.

(c) In consultation with both the court administrator and the
Commission on Judicial Performance, the administrative director
shalladopt regulations to enforce this section. Existing regulations
shall remain in effect until new regulations based on the
recommendations of the court administrator and the Commission
on Judicial Performance have become effective. To the extent
possible, the regulations shall be consistent with the procedures
established by the Commission on Judicial Performance for
regulatingthe activities of state judges, and, to the extent possible,
with the gift, honoraria, and travel restrictions on legislators
contained in the Political Reform Act of 1974 (Title 9
(commencing with Section 81000) of the Government Code). The
court administrator shall have the authority to enforce the
regulations adopted by the administrative director.

3123.7. The appeals board may, by rule or regulation,
establish procedures whereby attorneys who are either certified
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specialists in workers’ compensation by the California State Barr,
or are eligible for this certification, may be appointed by the
presiding workers’ compensation judge of each board office to
serve as aro tempore workers’ compensation judge in a particular
case, upon the stipulation of the employee or his or her
representative, and the employer or the insurance carrier. Service
in this capacity by an attorney shall be voluntary and without pay.
It is the intent of the Legislature that the use of pro tempore
workers’ compensation judges pursuant to this section shall not
result in a reduction of the number of permanent civil service
employees or the number of authorized full-time equivalent
positions.

3124. (a) In administering and enforcing this division, the
division shall protect the interests of injured workers who are
entitled to the timely provision of compensation.

(b) Formsand notices required to be given to employees by the
division shall be in English and Spanish.

3125. The administrative director shall cause to be printed
and furnished free of charge to any person blank forms that may
facilitate or promote the efficient performance of the duties of the
division.

3126. The division, including the administrative director and
the appeals board, shall keep minutes of all their proceedings and
other books or records requisite for proper and efficient
administrationAll records shall be kept in their respectivaags.

3127. The administrative director and court administrator
may do all of the following:

(a) Chargeand collect fees for copies of papers and records, for
certified copies of official documents and orders or of the evidence
taken or proceedings had, for transcripts of testimony, and for
inspection otase files not stored in the place where the inspection
is requested. The administrative director shall fix those fees in an
amount sufficient to recover the actual costs of furnishing the
services. Ndees for inspection of case files shall be charged to an
injured employee or his or her representative.

(b) Publish and distribute from time to time, in addition to the
reports to the Governor, further reports and pamphlets covering
the operations, proceedings, and matters relative to the work of the
division.
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(c) Preparepublish, and distribute an office manual, for which
a reasonable fee may be charged, and to which additions, deletions,
amendments, and other changes from time to time may be adopted,
published, and distributed, for which a reasonable fee may be
chargedor the revision, or for which a reasonable fee may be fixed
on an annual subscription basis.

(d) Fix and collect reasonable charges for publications issued.

3127.5. In the exercise of his or her functions, the court
administrator shall further the interests of uniformity and
expedition of proceedings before workers’ compensation
administrative law judges, ensure that all workers’ compensation
administrative law judges are qualified and adhere to deadlines
mandated by law or regulation, and manage district office
procedural matters at the trial level.

3127.6. (a) The administrative director shall, in consultation
with the Commission on Health and Safety and Workers’
Compensation, other state agencies, and researchers and research
institutionswith expertise in health care delivery and occupational
health care service, conduct a study of medical treatment provided
to workers who have sustained industrial injuries and illnesses.
The study shall focus on, but not be limited to, all of the following:

(1) Factors contributing to the rising costs and utilization of
medical treatment and case management in the workers’
compensation system.

(2) An evaluation of case management procedures that
contribute to or achieve early and sustained return to work within
the employee’s temporary and permanent work restrictions.

(3) Performance measures for medical services that reflect
patient outcomes.

(4) Physician utilization, quality of care, and outcome
measurement data.

(5) Patient satisfaction.

(b) The administrative director shall begin the study on or
before July 1, 2003, and shall report and make recommendations
to the Legislature based on the results of the study on or before July
1, 2004.

(c) In implementing this section, the administrative director
shall ensure the confidentiality and protection of patient-specific
data.
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3128. The appeals board may accept appointment as deputy
commissioner under, or accept any delegation of authority to
enforce, the United States Longshoremen’s and Harbor Worker’s
Compensation Act. The appeals board may enter into
arrangementwith the United States, subject to the approval of the
Department of Finance, for the payment of any expenses incurred
in the performance of services under said act. In the performance
of any duties under that act, appointment, or authority, the appeals
board may, subject to the provisions thereof, exercise any
authority conferred upon the appeals board by the laws of this
state.

3129. (a) To make certain that injured workers, or their
dependents in the event of their death, receive promptly and
accurately the full measure of compensation to which they are
entitled, the administrative director shall audit insurers,
self-insured employers, and third-party administrators to
determine if they have met their obligations under this code. Each
audit subject shall be audited at least once every five years. The
audit subjects shall be selected and the audits conducted pursuant
to subdivision (b). The results of audits of insurers shall be
provided to the Insurance Commissioner, and the results of audits
of self-insurers and third-party administrators shall be provided to
the Director of Industrial Relations. Nothing in this section shall
restrict the authority of the Director of Industrial Relations or the
Insurance Commissioner to audit their licensees.

(b) The administrative director shall schedule and conduct
audits as follows:

(1) A profile audit review of every audit subject shall be
conducted once every five years and on additional occasions
indicated by target audit criteria. The administrative director shall
annuallyestablish a profile audit review performance standard that
will identify the poorest performing audit subjects.

(2) A full compliance audit shall be conducted of each profile
audited subject failing to meet or exceed the profile audit review
performance standard. The full compliance audit shall be a
comprehensive and detailed evaluation of the audit subject’s
performance. The administrative director shall annually establish
a full compliance audit performance standard that will identify the
audit subjects that are performing satisfactorily. Any full
compliance audit subject that fails to meet or exceed the full
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compliance audit performance standard shall be audited again
within two years.

(3) A targeted profile audit review or a full compliance audit
may be conducted at any time in accordance with target audit
criteria adopted by the administrative director. The target audit
criteria shall be based on information obtained from benefit
notices, from information and assistance officers, and from other
reliable sources providing factual information that indicates an
insurer, self-insured employer, or third-party administrator is
failing to meet its obligations under this division or Division 4
(commencing with Section 3200) or the regulations of the
administrative director.

(c) (1) If, as a result of a profile audit review or a full
compliance audit, the administrative director determines that any
compensation, interest, or penalty is due and unpaid to an
employee or dependent, the administrative director shall issue and
cause to be served upon the insurer, self-insured employer, or
third-party administrator a notice of assessment detailing the
amounts due and unpaid in each case, and shall order the amounts
paid to the person entitled thereto. The notice of assessment shall
be served personally or by registered mail in accordance with
subdivision(c) of Section 11505 of the Government Code. A copy
of the notice of assessment shall also be sent to the affected
employee or dependent.

(2) If the amounts are not paid within 30 days after service of
the notice of assessment, the employer shall also be liable for
reasonable attorney’s fees necessarily incurreétidogmployee or
dependent to obtain amounts due. The administrative director
shall advise each employee or dependent still owed compensation
after this 30-day period of his or her rights with respect to the
commencement of proceedings to collect the compensation owed.
Amounts unpaid because the person entitled thereto cannot be
located shall be paid to the Workers® Compensation
Administration Revolving Fund. The Director of Industrial
Relations shall adopt rules and regulations establishing standards
and procedures for the payment of compensation from moneys
deposited in the Workers’ Compensation Administration
Revolving Fund whenever the person entitled thereto applies for
compensation.
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(d) A determination by the administrative director that an
amount is or is not due to an employee or dependent shall not in
any manner limit the jurisdiction or authority of the appeals board
to determine the issue.

(e) Annually,commencing on April 1, 1991, the administrative
director shall publish a report detailing the results of audits
conducted pursuant to this section during the preceding calendar
year. The report shall include the name of each insurer,
self-insured employer, and third-party administrator audited
during that period. For each insurer, self-insured employer, and
third-party administrator audited, the report shall specify the total
number of files audited, the number of violations found by type
and amount of compensation, interest and penalties payable, and
the amount collected for each violation. The report shall not
identify the particular claim file that resulted in a particular
violation orpenalty. Except as required by this subdivision or other
provisions of law, the contents of individual claim files and
auditor’sworking papers shall be confidential. Disclosure of claim
information to the administrative director pursuant to an audit
shall not waive the provisions of the Evidence Code relating to
privilege.

() The administrative director shall also publish and make
available to the public on request a list ranking all insurers,
self-insured employers, and third-party administrators audited
during the period according to their performance measured by the
profile audit review and full compliance audit performance
standards.

(g9) A profile audit review of the adjustment of claims against
the Uninsured Employers Fund by the claims and collections unit
of the Division of Workers’ Compensation shall be conducted at
least every five years. The results of this profile audit review shall
be included in the report required by subdivision (e).

3129.5. (a) The administrative director may assess an
administrative penalty against an insurer, self-insured employer,
or third-party administrator for any of the following:

(1) Failure to comply with the notice of assessment issued
pursuant to subdivision (c) of Section 3129 within 15 days of
receipt.

(2) Failure to pay when due the undisputed portion of an
indemnitypayment, the reasonable cost of medical treatment of an
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injured worker, or a charge or cost implementing an approved
vocational rehabilitation plan.

(3) Failure to comply with any rule or regulation of the
administrative director.

(b) The administrative director shall adopt regulations
establishing a schedule of violations and the amount of the
administrative penalty to be imposed for each type of violation.
The schedule shall provide for imposition of a penalty of up to one
hundred dollars ($100) for each violation of the less serious type
and for imposition of penalties in progressively higher amounts for
the most serious types of violations to be set at up to five thousand
dollars ($5,000) per violation. The administrative director is
authorized to impose penalties pursuant to rules and regulations
that give due consideration to the appropriateness of the penalty
with respect to the following factors:

(1) The gravity of the violation.

(2) The good faith of the insurer, self-insured employer, or
third-party administrator.

(3) The history of previous violations, if any.

(4) The frequency of the violations.

(5) Whether the audit subject has met or exceeded the profile
audit review performance standard.

(6) Whether a full compliance audit subject has met or
exceeded the full compliance audit performance standard.

(7) The size of the audit subject location.

(c) The administrative director shall assess penalties as
follows:

(1) If, after a profile audit review, the administrative director
determines that the profile audit subject met or exceeded the
profile audit review performance standard, no penalties shall be
assessed under this section, but the audit subject shall be required
to pay any compensation due and penalties due under subdivision
(d) of Section 4650 as provided in subdivision (c) of Section 3129.

(2) If, after a full compliance audit, the administrative director
determines that the audit subject met or exceeded the full
compliance audit performance standards, penalties for unpaid or
late paid compensation, but no other penalties under this section,
shall be assessed. The audit subject shall be required to pay any
compensation due and penalties due under subdivision (d) of
Section 4650 as provided in subdivision (c) of Section 3129.
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(3) If, after a full compliance audit, the administrative director
determineghat the audit subject failed to meet the full compliance
audit performance standards, penalties shall be assessed as
provided in a full compliance audit failure penalty schedule to be
adopted by the administrative director. The full compliance audit
failure penalty schedule shall adjust penalty levels relative to the
size of the audit location to mitigate inequality between total
penalties assessed against small and large audit subjects. The
penalty amounts provided in the full compliance audit failure
penalty schedule for the most serious type of violations shall not
be limited by subdivision (b), but in no event shall the penalty for
a single violation exceed forty thousand dollars ($40,000).

(d) The notice of penalty assessment shall be served personally
or by registered mail in accordance with subdivision (c) of Section
11505 of the Government Code. The notice shall be in writing and
shalldescribe the nature of the violation, including reference to the
statutory provision or rule or regulation alleged to have been
violated.The notice shall become final and the assessment shall be
paid unless contested within 15 days of receipt by the insurer,
self-insured employer, or third-party administrator.

(e) (1) In addition to the penalty assessments permitted by
subdivisions (a), (b), and (c), the administrative director may
assess a civil penalty, not to exceed one hundred thousand dollars
($100,000), upon finding, after hearing, that an employer, insurer,
or third-party administrator for an employer has knowingly
committed operformed with sufficient frequency so as to indicate
a general business practice any of the following:

(A) Induced employees to accept less than compensation due,
or made it necessary for employees to resort to proceedings against
the employer to secure compensation.

(B) Refused to comply with known and legally indisputable
compensation obligations.

(C) Discharged or administered compensation obligations in a
dishonest manner.

(D) Discharged or administered compensation obligations in a
manner as to cause injury to the public or those dealing with the
employer or insurer.

(2) Any employer, insurer, or third-party administrator that
fails to meet the full compliance audit performance standards in
two consecutive full compliance audits shall be rebuttably
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presumed to have engaged in a general business practice of
discharging and administering its compensation obligations in a
manner causing injury to those dealing with it.

(3) Upon a second or subsequent finding, the administrative
directorshall refer the matter to the Insurance Commissioner or the
Director of Industrial Relations and request that a hearing be
conducted to determine whether the certificate of authority,
certificate of consent to self-insure, or certificate of consent to
administer claims of self-insured employers, as the case may be,
shall be revoked.

() An insurer, self-insured employer, or third-party
administrator may file a written request for a conference with the
administrative director within seven days after receipt of a notice
of penalty assessment issued pursuant to subdivision (a) or (c).
Within 15 days of the conference, the administrative director shall
issue a notice of findings and serve it upon the contesting party by
registered or certified mail. Any amount found due by the
administrativedirector shall become due and payable 30 days after
receipt of the notice of findings. The 30-day period shall be tolled
during any appeal. A writ of mandate may be taken from the
findings to the appropriate superior court upon the execution by
the contesting party of a bond to the state in the principal sum that
is double the amount found due and ordered by the administrative
director, on the condition that the contesting party shall pay any
judgment and costs rendered against it for the amount.

(@) (1) An insurer, self-insured employer, or third-party
administrator may file a written request for a hearing before the
appealdoard within seven days after receipt of a notice of penalty
assessment issued pursuant to subdivision (e).

(2) Within 30 days of the hearing, the appeals board shall issue
findingsand orders and serve them upon the contesting party in the
manner provided in its rules. Any amount found due by the appeals
board shall become due and payable 45 days after receipt of the
notice of findings. Judicial review of the findings and order shall
be had in the manner provided by Article 2 (commencing with
Section 5950) of Chapter 7 of Part 4 of Division 4. The 45-day
periodshall be tolled during appellate proceedings upon execution
by the contesting party of a bond to the state in a principal sum that
is double the amount found due and ordered by the appeals board
on the condition that the contesting party shall pay the amount
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ultimately determined to be due and any costs awarded by an
appellate court.

(h) Nothing in this section shall create nor eliminate a civil
cause of action for the employee and his or her dependents.

(i) All moneys collected under this section shall be deposited
in the State Treasury and credited to the Workers’ Compensation
Administration Revolving Fund.

3130. The appeals board and each of its members, and its
secretaryassistant secretaries, and workers’ compensation judges,
may administer oaths, certify to all official acts, and issue
subpoenas for the attendance of witnesses and the production of
papers, books, accounts, documesutsl, testimony in any inquiry,
investigation, hearing, or proceeding in any part of the state.

3131. Eaclwitness who appears by order of the appeals board
or any of its members, or a workers’ compensation judge, shall
receive, if demanded, for his or her attendance the same fees and
mileageallowed by law to a witness in civil cases, paid by the party
at whose request the witness is subpoenaed, unless otherwise
ordered bythe appeals board. When any witness who has not been
required to attend at the request of any party is subpoenaed by the
appeals board, his or her fees and mileage may be paid from the
funds appropriated for the use of the appeals board in the same
manner as other expenses of the appeals board are paid. Any
witness subpoenaed, except one whose fees and mileage are paid
from the funds of the appeals board, may, at the time of service,
demandhe fee to which he or she is entitled for travel to and from
the place at which he or she is required to appear, and one day’s
attendance. If a witness demands his or her fees at the time of
service, and they are not at that time paid or tendered, he or she
shall not be required tttend as directed in the subpoena. All fees
and mileage to which any witness is entitled under this section may
be collected by action therefor instituted by the person to whom the
fees are payable.

3132. The superior court in and for the county in which any
proceeding is held by the appeals board or a workers’
compensation judge may compel the attendance of witnesses, the
giving oftestimony and the production of papers, including books,
accounts, and documents, as required by any subpoena regularly
issuedunder this part. In case of the refusal of any witness to obey
the subpoena the appeals board or the workers’ compensation
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judge,before whom the testimony is to be given or produced, may
report to the superior court in and for the county in which the
proceeding ipending, by petition, setting forth that due notice has
been given of the time and place of attendance of the witness, or
the production of the papers, that the witness has been subpoenaed
in the prescribed manner, and that the witness has failed and
refused to obey the subpoena, or has refused to answer questions
propounded to him or her in the course of the proceeding, and ask
an order of the court, compelling the witness to attend and testify
or produce the papers before the appeals board. The court shall
thereuporenter an order directing the witness to appear before the
court at a time and place fixed in the order, the time to be not more
than 10 days from the date of the order, and then and there show
causewhy he or she had not attended and testified or produced the
papers before the appeals board or the workers’ compensation
judge. A copy of the order shall be served upon the witness. If it
appears to the court that the subpoena was regularly issued under
this part and that the witness was legally bound to comply
therewith, the court shall thereupon enteoater that the witness
appear before the appeals board or the workers’ compensation
judge at a time and place fixed in the order, and testify or produce
the required papers, and upon failure to obey the order, the witness
shall be dealt with as for contempt of court. The remedy provided
in this section is cumulative, and shall not impair or interfere with
the power of the appeals board or a member thereof to enforce the
attendance of witnesses and the production of papers, and to
punish for contempt in the same manner and to the same extent as
courts of record.

3132.5. (a) It is the declared policy of this state that there
should not be discrimination against workers who are injured in
the course and scope of their employment.

(b) Any employer who discharges, or threatens to discharge, or
in any manner discriminates against any employee because he or
she has filed or made known his or her intention to file a claim for
compensation with his or her employer or an application for
adjudication, or because the employee has received a rating,
award, or settlement, is guilty of a misdemeanor and the
employee’s compensation shall be increased by onebhalfy no
event more than ten thousand dollars ($10,000), together with
costs and expenses not in excess of two hundred fifty dollars
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($250). The employee shall also be entitled to reinstatement and
reimbursemenfor lost wages and work benefits caused by the acts
of the employer.

(c) Any insurer that advises, directs, or threatens an insured
underpenalty of cancellation or a raise in premium or for any other
reason, to discharge an employee because he or she has filed or
made known his or her intention to file a claim for compensation
with his or her employer or an application for adjudication, or
because the employee has received a rating, award, or settlement,
is guilty of a misdemeanor and subject to the increased
compensation and costs provided in subdivision (b).

(d) Any employer who discharges, or threatens to discharge, or
in any manner discriminates against any employee because the
employee testified or made known his or her intentions to testify
in another employee’s case before the appeals board, is guilty of
a misdemeanor, and the employee shall be entitled to reinstatement
and reimbursement for lost wages and work benefits caused by the
acts of the employer.

(e) Any insurer that advises, directs, or threatens an insured
employer under penalty of cancellation or a raise in premium or
for any other reason, to discharge or in any manner discriminate
against an employee because the employee testified or made
known his or her intention to testify in another employee’s case
before the appeals board, is guilty of a misdemeanor.

(f) Proceedings for increased compensation as provided in
subdivision (b), or for reinstatement and reimbursement for lost
wages and work benefits, are to be instituted by filing an
appropriate petition with the appeals board, but these proceedings
may not be commenced more than one year from the
discriminatory act or date of termination of the employee. The
appealdoard is vested with full power, authority, and jurisdiction
to try and determine finally all matters specified in this section
subject only to judicial review, except that the appeals board shall
have no jurisdiction to try and determine a misdemeanor charge.
The appeals board may refer and any worker may complain of
suspected violations of the criminal misdemeanor provisions of
this section to the Division of Labor Standards Enforcement, or
directly to the office of the public prosecutor.

3133. The division, including the administrative director, the
court administrator, and the appeals board, shall have power and
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jurisdiction to daall things necessary or convenient in the exercise
of any power or jurisdiction conferred upon it under this code.

3134. The appeals board or any member thereof may issue
writs or summons, warrants of attachment, warrants of
commitment, and all necessary process in proceedings for
contempt, irlike manner and to the same extent as courts of record.
The process issued by the appeals board or any member thereof
shall extend to all parts of the state and may be served by any
persons authorized to serve process of courts of record or by any
person designated for that purpose by the appeals board or any
member thereof. The person executing process shall receive
compensatioallowed by the appeals board, not to exceed the fees
prescribed by law for similar services. The fees shall be paid in the
same manner as provided Section 3131 for the fees of withesses.

3135. In accordance with rules of practice and procedure that
it may adopt, the appeals board may, with the approval of the
Department of Finance, destroy or otherwise dispose of any file
kept by it inconnection with any proceeding under this division or
Division 4.5 (commencing with Section 6100).

3138. The administrative director and the court administrator
may each appoint a deputy to act during that time as he or she may
be absent from the state due to official business, vacation, or
illness.

3138.1. (a) The administrative director shall be appointed by
the Governor with the advice and consent of the Senate and shall
hold office at the pleasure of the Governor. Hshar shall receive
the salary provided for by Chapter 6 (commencing with Section
11550) of Part 1 dDivision 3 of Title 2 of the Government Code.

(b) The court administrator shall be appointed by the Governor
with the advice and consent of the Senate. The court administrator
shall hold office at the pleasure of the administrative director. The
court administrator shall receive the salary provided for by
Chapter 6 (commencing wiection 11550) of Part 1 of Division
3 of Title 2 of the Government Code.

3138.2. (a) The headquarters of th@sion shall be based at
and operated from a centrally located city. The administrative
directorand the court administrator shall have an office in that city
with suitable rooms, necessary office furniture, stationery, and
supplies, and may rent quarters in other places for the purpose of
establishing branch or service offices, and for that purpose may
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provide those offices with necessary furniture, stationery, and
supplies.

(b) The administrative director shall provide suitable rooms,
with necessary office furniture, stationery, and supplies, for the
appeals board at the centrally located city in which the board shall
be based and from which it shall operate, and may rent quarters in
other places for the purpose of establishing branch or service
offices for the appeals board, and for that purpose may provide
those offices with necessary furniture, stationery, and supplies.

(c) All meetings held by the administrative director shall be
open and public. Notice thereof shall be published in papers of
general circulation not motban 30 days and not less than 10 days
prior to each meeting in Sacramento, San Francisco, Fresno, Los
Angeles, and San Diego. Written notice of all meetings shall be
given to all persons who request in writing directed to the
administrative director that they be given notice.

3138.3. The administrative director shall, with respect to all
injuries, adopt, in accordance with Section 5402, reasonable rules
and regulations requiring the employer to serve notice on the
injured employee that he or she may be entitled to benefits under
this division.

3138.4. (a) For the purpose of this section, “claims
administrator” means a self-administered workers’ compensation
insurer, self-administered self-insured employer,
self-administered legally uninsured employer, or
self-administered joint powers authority, or a third-party claims
administrator for an insurer, self-insured employer, legally
uninsured employer, or joint powers authority.

(b) With respect to injuries resulting in lost time beyond the
employee’s work shift at the time of injury or medical treatment
beyond first aid the following shall apply:

(1) If the claims administrator obtains knowledge that the
employer has not provided a claim form or a notice of potential
eligibility for benefits to the employee, it shall provide the form
and notice to the employee within three working days of its
knowledge that the form or notice was not provided.

(2) If the claims administrator cannot determine if the
employer has provided a claim form and notice of potential
eligibility for benefits to the employee, the claims administrator
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shall provide the form and notice to the employee within 30 days
of the administrator’s date of knowledge of the claim.

(c) The administrative director shall adopt reasonable rules and
regulations for serving on the employee or the employee’s
dependents, ithe case of death, notices dealing with the payment,
nonpayment, or delay in payment of temporary disability,
permanent disability, and death benefits and the provision of
vocational rehabilitation services and notices of any change in the
amount or type of benefits being provided, the termination of
benefits, the rejection of any liability for compensation, and an
accounting of benefits paid.

3138.5. (a) The division shall cooperate in the enforcement
of child support obligations. At the request of the Department of
Child Support Services, the administrative director shall assist in
providing to the State Department of Child Support Services
information concerning persons who are receiving permanent
disability benefits or who have filed an application for
adjudication of a claim that the Department of Child Support
Services determines is necessary to carry out its responsibilities
pursuant to Section 17510 of the Family Code.

(b) The process of sharing information with regard to
applicants for and recipients of permanent disability benefits
required by this section shall be known as the Workers’
Compensation Notification Project.

3138.6. (a) The administrative director, in consultation with
the Insurance Commissioner and the Workers’ Compensation
Insurance Rating Bureau, shall develop a cost-efficient workers’
compensation information system that shall be administered by
the division. The administrative director shall adopt regulations
specifying the data elements to be collected by electronic data
interchange.

(b) The information system shall do all of the following:

(1) Assist the department to manage the workers’
compensation system in an effective and efficient manner.

(2) Facilitate the evaluation dfie efficiency and &ctiveness
of the benefit delivery system.

(3) Assist inmeasuring how adequately the system indemnifies
injured workers and their dependents.

(4) Provide statistical data for research into specific aspects of
the workers’ compensation program.
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(c) The data collected electronically shall be compatible with
the Electronic Data Interchange System of the International
Association of Industrial Accident Boards and Commissions. The
administrative director may adopt regulations authorizing the use
of other nationally recognized data transmission formats in
addition to those set forth in the Electronic Data Interchange
System for the transmission of data required pursuant to this
section. The administrative director shall accept data
transmissions in any authorized format. If the administrative
director determines that any authorized data transmission format
is not in general use by claims administrators, conflicts with the
requirements of state or federal law, or is obsolete, the
administrative director may adopt regulations eliminating that
data transmission format from those authorized pursuant to this
subdivision.

3138.7. (a) Except as expressly permitted in subdivision (b),
a person or public or private entity not a party to a claim for
workers’ compensation benefits may not obtain individually
identifiable information obtained or maintained by the division on
that claim. For purposes of this section, “individually identifiable
information” means any data concerning an injury or claim that
is linked to a uniquely identifiable employee, employer, claims
administrator, or any other person or entity.

(b) (1) The administrative director, or a statistical agent
designated by the administrative director, may use individually
identifiable information for purposes of creating and maintaining
the workers’ compensation information system as specified in
Section 3138.6.

(2) The State Department of Health Services may use
individually identifiable information for purposes of establishing
and maintaining a program on occupational health and
occupational disease prevention as specified in Section 105175 of
the Health and Safety Code.

(3) (A) Individually identifiable information may be used by
the division, the Division of Occupational Safety and Health, and
the Division of Labor Statistics and Research as necessary to carry
out their duties. The administrative director shall adopt regulations
governing the access to the information described in this
subdivision bythese divisions. These regulations shall set forth the
specific uses for which this information may be obtained.

99



AB 1 — 28—

NRPRRPRRPRRRRERRPRRRE
COONOUIRWNRPOOONOOUTAWN R

N N
N

NN NN
ool hWw

N
-~

WNN
O ©

WWWWWwWwwWwww
OCO~NOUITAWNEF

N
(@)

(=]

(B) Individually identifiable information maintained in the
workers’ compensation information system and the division may
be used by researchers employed by or under contract to the
Commission orHealth and Safety and Workers’ Compensation as
necessary to carry out the commission’s research. The
administrative director shall adopt regulations governing the
access to the information described in this subdivision by
commission researchers. These regulations shall set forth the
specific uses for which this information may be obtained and
include provisions guaranteeing the confidentiality of individually
identifiable information. Individually identifiable information
obtained under this subdivision shall not be disclosed to
commission members. No individually identifiable information
obtained byresearchers under contract to the commission pursuant
to this subparagraph may be disclosed to any other person or entity,
public or private, for a use other than that research project for
which the information was obtained. Within a reasonable period
of time after the research for which the information was obtained
has been completed, the data collected shall be modified in a
manner so that the subjects cannot be identified, directly or
through identifiers linked to the subjects.

(4) The administrative director shall adopt regulations
allowing reasonable access to individually identifiable
information by other persons or public or private entities for the
purpose of bona fide statistical research. This research shall not
divulge individually identifiable information concerning a
particular employee, employer, claims administrator, or any other
person or entity. The regulations adopted pursuant to this
paragraph shall include provisions guaranteeing the
confidentiality of individually identifiable information. Within a
reasonable period of time after the research for which the
information was obtained has been completed, the data collected
shall be modified in a manner so that the subjects cannot be
identified, directly or through identifiers linked to the subjects.

(5) Thissection shall not operate to exempt from disclosure any
informationthat is considered to be a public record pursuant to the
California Public Records Act (Chapter 3.5 (commencing with
Section 6250) of Division 7 of Title 1 of the Government Code)
contained in an individual's file once an application for
adjudication has been filed pursuant to Section 5501.5.
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However, individually identifiable information shall not be
provided toany person or public or private entity who is not a party
to the claim unless that person identifies himself or herself or that
public or private entity identifies itself and states the reason for
making the request. The administrative director may require the
person or public or private entity making the request to produce
information to verify that the name and address of the requester is
valid and correct. If the purpose of the request is related to
preemployment screening, the administrative director shall notify
the person about whom the information is requested that the
information was provided and shall include the following in
12-point type:

“IT MAY BE A VIOLATION OF FEDERAL AND STATE
LAW TO DISCRIMINATE AGAINST A JOB APPLICANT
BECAUSE THE APPLICANT HAS FILED A CLAIM FOR
WORKERS’ COMPENSATION BENEFITS.”

Any residence address is confidential and shall not be disclosed
to any person or public or private entity except to a party to the
claim, a law enforcement agency, an office of a district attorney,
any person for a journalistic purpose, or other governmental
agency.

Nothing in this paragraph shall be construed to prohibit the use
of individually identifiable information for purposes of
identifying bona fide lien claimants.

(c) Except as provided in subdivision (b), individually
identifiable information obtained by the divisiorpisvileged and
is not subject to subpoena in a civil proceeding unless, after
reasonable notice to the division and a hearing, a court determines
that the public interest and the intent of this section will not be
jeopardized bylisclosure of the information. This section shall not
operate to restrict access to information by any law enforcement
agency or district attorney’s office or to limit admissibility of that
information in a criminal proceeding.

(d) It shall be unlawful for any person who has received
individually identifiable information from the division pursuant to
this section to provide that information to any person who is not
entitled to it under this section.

3139.2. (a) The administrative director shall appoint
gualified medical evaluators in each of the respective specialties
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as required for the evaluation of medical-legal issues. The
appointments shall be for two-year terms.

(b) The administrative director shall appoint or reappoint as a
gualified medical evaluator a physician, as defined in Section
3209.3, who is licensed to practice in this state and who
demonstrates that he or she meets the requirements in paragraphs
(), (2), (6), and (7), and, if the physician is a medical doctor,
doctor ofosteopathy, doctor of chiropractic, or a psychologist, that
he or she also meets the applicable requirements in paragraph (3),
(4), or (5).

(1) Prior to his or her appointment as a qualified medical
evaluator, passes an examination written and administered by the
administrative director for the purpose of demonstrating
competence in evaluating medical-legal issues in the workers’
compensation system. Physicians shall not be required to pass an
additional examination as a condition of reappointment. A
physicianseeking appointment as a qualified medical evaluator on
or after January 1, 2001, shall also complete prior to appointment,
a course on disability evaluation report writing approved by the
administrative director. The administrative director shall specify
the curriculum to be covered by disability evaluation report
writing courses, which shall include, but is not limited to, 12 or
more hours of instruction.

(2) Devotes akeast one-third of total practice time to providing
direct medical treatment, or has served as an agreed medical
evaluator on eight or more occasions in the 12 months prior to
applying to be appointed as a qualified medical evaluator.

(3) Is a medical doctor or doctor of osteopathy and meets one
of the following requirements:

(A) Is board certified in a specialty by a board recognized by
the administrative director and either the Medical Board of
California or the Osteopathic Medical Board of California.

(B) Has successfully completed a residency training program
accredited by the American College of Graduate Medical
Education or the osteopathic equivalent.

(C) Was an active qualified medical evaluator on June 30,
2000.

(D) Has qualifications that the administrative director and
either the Medical Board of California or the Osteopathic Medical
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Board of California, as appropriate, both deem to be equivalent to
board certification in a specialty.

(4) 1s a doctor of chiropractic and meets either of the following
requirements:

(A) Has completed a chiropractic postgraduate specialty
program of a minimum of 300 hours taught by a school or college
recognized by the administrative director, the Board of
Chiropractic Examiners, and the Council on Chiropractic
Education.

(B) Has been certified in California workers’ compensation
evaluation by g@rovider recognized by the administrative director.
The certification program shall include instruction on disability
evaluation report writing that meets the standards set forth in
paragraph (1).

(5) Is a psychologist and meets one of the following
requirements:

(A) Is board certified in clinical psychology by a board
recognized by the administrative director.

(B) Holds adoctoral degree in psychology, or a doctoral degree
deemed equivalent for licensure by the Board of Psychology
pursuant to Section 2914 of the Business and Professions Code,
from a university or professional school recognized by the
administrative director and has not less than five years’
postdoctoral experience in the diagnosis and treatment of
emotional and mental disorders.

(C) Has not less than five years’ postdoctoral experience in the
diagnosis and treatment of emotional and mental disorders, and
has served as an agreed medical evaluator on eight or more
occasions prior to January 1, 1990.

(6) Doesnot have a conflict of interest as determined under the
regulations adopted by the administrative director pursuant to
subdivision (0).

(7) Meets any additional medical or professional standards
adopted pursuant to paragraph (6) of subdivision (j).

(c) The administrative director shall adopt standards for
appointment of physicians who are retired or who hold teaching
positions who are exceptionally well qualified to serve as a
qualified medical evaluator even though they do not otherwise
qualify under paragraph (2) of subdivision (b). In no event shall
a physician whose full-time practice is limited to the forensic
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evaluation of disability be appointed as a qualified medical
evaluator under this subdivision.

(d) (1) The qualified medical evaluator, upon request, shall be
reappointed if he or she meets the qualifications of subdivision (b)
and meets all of the following criteria:

(A) Is in compliance with all applicable regulations and
evaluation guidelines adopted by the administrative director.

(B) Has not had more than five of his or her evaluations that
were considered by a workers’ compensation judge at a contested
hearing rejected by the judge or the appeals board pursuant to this
section during the most recent two-year period during which the
physician served as a qualified medical evaluator. If the judge or
the appeals board rejects the qualified medical evaluator’s report
on the basis that it fails to meet the minimum standards for those
reports established by the administrative director or the appeals
board, the judge or the appeals board, as the case may be, shall
make a specific finding to that effect, and shall give notice to the
medicalevaluator and to the administrative director. Any rejection
shall not be counted as one of the five qualifying rejections until
the specific finding has become final and time for appeal has
expired.

(C) Has completed within the previous 24 months at least 12
hours of continuing education in impairment evaluation or
workers’ compensation-related medical dispute evaluation
approved by the administrative director.

(D) Has not been terminated, suspended, placed on probation,
or otherwise disciplined by the administrative director during his
or her most recent term as a qualified medical evaluator.

(2) If the evaluator does not meet any one of the criteria
specified in paragraph (1), the administrative director may in his
or her discretion reappoint or deny reappointment according to
regulationsadopted by the administrative director. In no event may
a physician who does not currently meet the requirements for
initial appointment or who has been terminated under subdivision
(e) because his or her license has been revoked or terminated by
the licensing authority be reappointed.

(e) The administrative director may, in his or her discretion,
suspend or terminate a qualified medical evaluator during his or
her term of appointment without a hearing as provided under
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subdivision (k) orl) whenever either of the following conditions
occurs:

(1) The evaluator’s license to practice in California has been
suspended by the relevant licensing authority so as to preclude
practice, or has been revoked or terminated by the licensing
authority.

(2) The evaluator has failed to timely pay the fee required by
the administrative director pursuant to subdivision (n).

() The administrative director shall furnish a physician, upon
request, with a written statement of his or her reasons for
termination of, or for denying appointment or reappointment as,
a qualified medical evaluator. Upon receipt of a specific response
to the statement of reasons, the administrative director shall review
his or her decision not to appoint or reappoint the physician or to
terminate the physician and shall notify the physician of his or her
final decision within 60 days after receipt of the physician’s
response.

(g) The administrative director shall establish agreements with
gualified medical evaluators to assure the expeditious evaluation
of cases assigned to them for comprehensive medical evaluations.

(h) (1) When the injured worker is not represented by an
attorney, the medical director appointed pursuant to Section 3122,
shall assign three-member panels of qualified medical evaluators
within five working days after receiving a request for a panel. If
a panel is not assigned within 15 working days, the employee shall
have the right to obtain a medical evaluation from any qualified
medical evaluator of his or her choice. The medical director shall
use a random selection method for assigning panels of qualified
medical evaluators. The medical director shall select evaluators
who are specialists whose specialty is relevant to the injury for
which the evaluation is sought as identified by the report of the
treating physician. The medical director slaalise the employee
that he or she should consult with his or her treating physician prior
to deciding which type of specialist to request.

(2) The administrative director shall prescribe a form that shall
notify the employee of the physicians selected for his or her panel.
The form shall include, for each physician on the panel, the
physician’s name, address, telephone number, specialty, number
of years in practice, and a brief description of his or her education
and training, and shall advise the employee that he or she is entitled
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to receive transportation expenses and temporary disability for
each day necessary for the examination. The form shall also state
in a clear and conspicuous location and type: “You have the right
to consult with an information and assistance officer at no cost to
you prior to selecting the doctor to prepare your evaluation, or you
may consult with an attorney. If your claim eventually goes to
court,the judge will consider the evaluation prepared by the doctor
you select to decide your claim.”

(3) When compiling the list of evaluators from which to select
randomly, the medical director shall include all qualified medical
evaluators who meet all of the following criteria:

(A) He or she does not have a conflict of interest in the case, as
defined by regulations adopted pursuant to subdivision (0).

(B) He or she is certified by the administrative director to
evaluate in an appropriate specialty and at locations within the
general geographic area of the employee’s residence.

(C) He or she has not been suspended or terminated as a
qualified medical evaluator for failure to pay the fee required by
the administrative director pursuant to subdivision (n) or for any
other reason.

(4) Whenthe medical director determines that an employee has
requested an evaluation by a type of specialist that is appropriate
for the employee’s injury, but there are not enough qualified
medical evaluators of that type within the general geographic area
of the employee’s residence to establish a three-member panel, the
medical director shall include sufficient qualified medical
evaluatorgrom other geographic areas and the employer shall pay
all necessary travel costs incurred in the event the employee selects
an evaluator from another geographic area.

() The medical director appointed pursuant to Section 3122,
shall continuously review the quality of comprehensive medical
evaluations and reports prepared by agreed and qualified medical
evaluators and the timeliness with which evaluation reports are
prepared and submitted. The review shall include, but not be
limited to, a review of a random sample of reports submitted to the
division, and a review of all reports alleged to be inaccurate or
incomplete by a party to a case for which the evaluation was
prepared. The medical director shall submit to the administrative
director an annual report summarizing the results of the
continuous review of medical evaluations and reports prepared by
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agreed and qualified medical evaluators and make
recommendations for the improvement of the system of medical
evaluations and determinations.

()) After public hearing pursuant to Section 5307.4, the
administrative director shall adopt regulations concerning the
following medical issues:

(1) Standards governing the timeframes within which medical
evaluations shall be prepared and submitted by agreed and
qualified medical evaluators. Except as provided in this
subdivision, the timeframe for initial medical evaluations to be
prepared and submitted shall be no more than 30 days after the
evaluator has seen the employee or otherwise commenced the
medical evaluation procedure. The administrative director shall
develop timeframes governing availability of qualified medical
evaluators for unrepresented employees under Sections 4061 and
4062. These timeframes shall give the employee the right to the
addition of anew evaluator to his or her panel, selected at random,
for each evaluator not available to see the employee within a
specified period of time, but shall also permit the employee to
waive this right for a specified period of time thereafter. The
administrative director shall adopt regulations governing the
provision of extensions of the 30-day period in both of the
following cases:

(A) Where the evaluator has not received test results or
consulting physician’s evaluations in time to meet the 30-day
deadline.

(B) To extend the 30-day period by not more than 15 days when
the failure to meet the 30-day deadline was for good cause. For
purposes of this subdivision, “good cause” means any of the
following:

() Medical emergencies of the evaluator or evaluator’s family.

(i) Death in the evaluator’s family.

(i) Natural disasters or other community catastrophes that
interrupt the operation of the evaluator’s business.

(2) Procedures to be followed by all physicians in evaluating
the existence and extent of permanent impairment and limitations
resulting from an injury. In order to produce complete, accurate,
uniform, and replicable evaluations, the procedures shall require
that an evaluation of anatomical loss, functional loss, and the
presence of physical complaints be supported, to the extent
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feasible, by objective findings and based on standardized
examinations and testing techniques generally accepted by the
medical community. Objective findings in support of medical
evidence are verifiable indications of injury or disease that may
include, but are not limited to, range of motion, atrophy, muscle
strength, and palpable muscle spasm. Objective findings do not
include physical findings or subjective responses to physical
examinationsghat are not reproducible, measurable, or observable.

(3) Procedures governing the determination of any disputed
medical issues.

(4) Procedures to hesed in determining the compensability of
psychiatric injury. The procedures shall be in accordance with
Section 3208.3 and shall require that the diagnosis of a mental
disorder be expressed using the terminology and criteria of the
American Psychiatric Association’s Diagnostic and Statistical
Manual of Mental Disorders, Third Edition-Revised, or the
terminology and diagnostic criteria of other psychiatric diagnostic
manuals generally approved and accepted nationally by
practitioners in the field of psychiatric medicine.

(5) Guidelines for the range of time normally required to
perform the following:

(A) A medical-legal evaluation that has not been defined and
valued pursuant to Section 5307.6. However, the administrative
directormay recommend guidelines for evaluations that haes
defined and valued pursuant to Section 5307.6 for the purpose of
governing the appointment, reappointment, and discipline of
qualified medical evaluators. The guidelines shall establish
minimum times for patient contact in the conduct of the
evaluations, and shall be consistent with regulations adopted
pursuant to Section 5307.6.

(B) Any treatment procedures that have not been defined and
valued pursuant to Section 5307.1.

(C) Any other evaluation procedure requested by the Insurance
Commissioner or deemed appropriate by the administrative
director.

(6) Any additional medical or professional standards that a
medical evaluator shall meet as a condition of appointment,
reappointment, amaintenance in the status of a medical evaluator.

(k) (1) Except as provided in this subdivision, the
administrative director may, in his or her discretion, suspend or
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terminate the privilege of a physician to serve as a qualified
medical evaluator if the administrative director, after hearing
pursuant to subdivisionl)( determines, based on substantial
evidence, that a qualified medical evaluator:

(A) Has violated any material statutory or administrative duty.
(B) Has failed to follow the medical procedures or
gualifications established by the administrative director pursuant

to paragraph (2), (3), (4), or (5) of subdivision (j).

(C) Has failed to comply with the timeframe standards
established by the administrative director pursuant to subdivision
().

(D) Has failed to meet the requirements of subdivision (b) or
(©).

(E) Has prepared medical-legal evaluations that fail to meet the
minimum standards for those reports established by the
administrative director or the appeals board.

(F) Has made material misrepresentations or false statements
in an application for appointment or reappointment as a qualified
medical evaluator.

(2) No hearing shall be required prior to the suspension or
termination of a physician’s privilege to serve as a qualified
medical evaluator when the physician has done either of the
following:

(A) Failed to timely pay the fee required pursuant to
subdivision (n).

(B) Had his or her license to practice in California suspended
by the relevant licensing authority so as to preclude practice, or had
the license revoked or terminated by the licensing authority.

() The administrative director shall cite the qualified medical
evaluator for a violation listed in subdivision (k) and shall set a
hearing on the alleged violation within 30 days of service of the
citation on the qualified medical evaluator. In addition to the
authority to terminate or suspend the qualified medical evaluator
upon finding a violation listed in subdivision (k), the
administrative director may, in his or her discretion, place a
gualified medical evaluator on probation subject to appropriate
conditions, including ordering continuing education or training.
The administrative director shall report to the appropriate
licensing board the name of any qualified medical evaluator who
is disciplined pursuant to this subdivision.
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(m) The administrative director shall terminate from the list of
medical evaluators any physician where licensure has been
terminated by the relevant licensing board, or who has been
convicted of anisdemeanor or felony related to the conduct of his
or her medical practice, or of a crime of moral turpitude. The
administrative director shall suspend or terminate as a medical
evaluator any physician who has been suspended or placed on
probation by the relevant licensing board. If a physician is
suspended or terminated as a qualified medical evaluator under
this subdivision, a report prepared by the physician that is not
complete, signed, arfdrnished to one or more of the parties prior
to the date of conviction or action of the licensing board,
whichever is earlier, shall not be admissible in any proceeding
before the appeals board nor shall there be any liability for
payment for the report and any expense incurred by the physician
in connection with the report.

(n) Each qualified medical evaluator shall pay a fee, as
determined by the administrative director, for appointment or
reappointment. Any qualified medical evaluator appointed prior
to January 1, 1993, shall also pay the same fee as specified in
accordance with this subdivision. These fees shall be based on a
sliding scale as established by the administrative director. All
revenues from fees paid under this subdivision shall be deposited
into the Workers’ Compensation Administration Revolving Fund
and are available for expenditure upon appropriation by the
Legislature for the administration of the programs of the Division
of Workers’ Compensation related to the provision of medical
treatment to injured employees.

(o) An evaluator may not request or accept any compensation
or other thing of value from any source that does or could create
a conflict with his or her duties as an evaluator under this code. The
administrative director, after consultation with the Commission on
Health and Safety and Workers’ Compensation, shall adopt
regulations to implement this subdivision.

3139.3. (a) Notwithstanding any other provision of law, to
the extent those services are paid pursuant to this division, it is
unlawful for a physician to refer a person for clinical laboratory,
diagnostic nuclear medicine, radiation oncology, physisahpy,
physical rehabilitation, psychometric testing, home infusion
therapy, or diagnostic imaging goods or services whether for
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treatment or medical-legal purposes if the physician or his or her
immediate family has a financial interest with the person or in the
entity that receives the referral.

(b) For purposes of this section and Section 3139.31, the
following shall apply:

(1) “Diagnostic imaging” includes, but is not limited to, all
X-ray, computed axial tomography magnetic resonance imaging,
nuclear medicine, positron emission tomography, mammography,
and ultrasound goods and services.

(2) “Immediate family” includes the spouse and children of
the physician, the parents of the physician, and the spouses of the
children of the physician.

(3) “Physician” means a physician as defined in Section
3209.3.

(4) A “financial interest” includes, but is not limited to, any
type of ownership, interest, debt, loan, lease, compensation,
remuneration, discount, rebate, refund, dividend, distribution,
subsidy, or other form of direct or indirect payment, whether in
money or otherwise, between a licensee and a person or entity to
whom the physiciarefers a person for a good or service specified
in subdivision (a). A financial interest also exists if there is an
indirect relationship between a physician and the referral
recipient, including, but not limited to, an arrangement whereby
a physician has an ownership interest in any entity that leases
property tathe referral recipient. Any financial interest transferred
by a physician to, or otherwise established in, any person or entity
for the purpose of avoiding the prohibition of this section shall be
deemed a financial interest of the physician.

(5) A “physician’s office” is either of the following:

(A) An office of a physician in solo practice.

(B) An office in which the services or goods are personally
provided by the physician or by employees in that office, or
personally byndependent contractors in that office, in accordance
with other provisions of law. Employees and independent
contractors shall be licensed or certified when that licensure or
certification is required by law.

(6) The “office of a group practice” is an office or offices in
which two or more physicians are legally organized as a
partnership, professional corporation, or not-for-profit
corporation licensed according to subdivision (a) of Section 1204
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of the Health and Safety Code for which all of the following are
applicable:

(A) Each physician who is a member of the group provides
substantially the full range of services that the physician routinely
provides, including medical care, consultation, diagnosis, or
treatment, through the joint use of shared office space, facilities,
equipment, and personnel.

(B) Substantially all of the services of the physicians who are
members of the group are provided through the group and are
billed inthe name of the group and amounts so received are treated
as receipts of the group, and except that in the case of
multispecialtyclinics, as defined in subdivisiol) of Section 1206
of the Health and Safety Code, physician services are billed in the
name of the multispecialty clinic and amounts so received are
treated as receipts of the multispecialty clinic.

(C) The overhead expenses of, and the income from, the
practice are distributed in accordance with methods previously
determined by members of the group.

(c) (1) Itis unlawful for a licensee to enter into an arrangement
or scheme, such as a cross-referral arrangement, that the licensee
knows, or should know, has a principal purpose of ensuring
referrals by the licensee to a particular entity that, if the licensee
directly made referrals to that entity, would be in violation of this
section.

(2) It shall be unlawful for a physician to offeleliver, receive,
or accept any rebate, refund, commission, preference, patronage
dividend, discount, or other consideration, whether in the form of
money or otherwise, @®mpensation or inducement for a referred
evaluation or consultation.

(d) No claim for payment shall be presented by an entity to any
individual, third-party payor, or other entity for a good or service
furnished pursuant to a referral prohibited under this section.

(e) A physician who refers to or seeks consultation from an
organization in which the physician has a financial interest shall
disclosehis interest to the patient or if the patient is a minor, to the
patient’s parents or legal guardian in writing at the time of the
referral.

(f) No insurer, self-insurer, or other payor shall pay a charge or
lien for any good or service resulting from a referral in violation
of this section.
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(g9) A violation of subdivision (a) is a misdemeanor. The
appropriate licensing board shall review the facts and
circumstances of any conviction pursuant to subdivision (a) and
take appropriate disciplinary action if the licensee has committed
unprofessional conduct. Violations of this section may also be
subject tacivil penalties of up to five thousand dollars ($5,000) for
each offense, which may be enforced by the Insurance
Commissioner, Attorney General, or a district attorney. A
violation of subdivision (c), (d), (e), or (f) is a public offense and
is punishable upon conviction by a fine not exceeding fifteen
thousand dollars ($15,000) for each violation and appropriate
disciplinary actionincluding revocation of professional licensure,
by the Medical Board of California or other appropriate
governmental agency.

3139.31. The prohibition of Section 3139.3 shall not apply to
or restrict any of the following:

(a) A physician may refer a patient for a good or service
otherwise prohibited by subdivision (a) of Section 3139.3 if the
physician’s regular practice is where there is no alternative
provider of the service within either 25 miles or 40 minutes
traveling time, via the shortest route on a paved road. A physician
who refers to, or seeks consultation from, an organization in which
the physician has a financial interest under this subdivision shall
disclose this interest to the patient or the patient’s parents or legal
guardian in writing at the time of referral.

(b) A physician who has one or more of the following
arrangements with another physician, a person, or an entity, is not
prohibited from referring a patient to the physician, person, or
entity because of the arrangement:

(1) A loan between a physician and the recipient of the referral,
if the loan has commercially reasonable terms, bears interest at the
prime rate or a higher rate that does not constitute usury, is
adequately secured, and the loan terms are not affected by either
party’s referral of any person or the volume of services provided
by either party.

(2) A lease of space or equipment between a physician and the
recipient of the referral, if the lease is written, has commercially
reasonable terms, has a fixed periodic rent payment, has a term of
one year or more, and the lease payments are not affected by either

99



AB 1 — 42 —

NRPRRPRRPRRRRERRPRRRE
COONOUIRWNRPOOONOOUTAWN R

N N
N

NN NN
ool hWw

N
-~

WNN
O ©

WWWWWwWwwWwww
OCO~NOUITAWNEF

N
(@)

(=]

party’s referral of any person or the volume of services provided
by either party.

(3) A physician’s ownership of corporate investment
securities, including shares, bonds, or other debt instruments that
were purchased on terms that are available to the general public
through a licensed securities exchange or NASDAQ, do not base
profit distributions or other transfers of value on the physician’s
referral of persons to the corporation, do not have a segtasse
or accounting for any persons or for any physicians who may refer
persons to the corporation, and are in a corporation that had, at the
end of the corporation’s most recent fiscal year, total gross assets
exceeding one hundred million dollars ($100,000,000).

(4) A personal services arrangement between a physician or an
immediatefamily member of the physician and the recipient of the
referral iftthe arrangement meets all of the following requirements:

(A) Itis set out in writing and is signed by the parties.

(B) It specifies all of the services to be provided by the
physician or an immediate family member of the physician.

(C) The aggregate services contracted for do not exceed those
that are reasonable and necessary for the legitimate business
purposes of the arrangement.

(D) A written notice disclosing the existence of the personal
services arrangemeand including information on where a person
may go to file a complaint against the licensee or the immediate
family member of the licensee, is provided to the following
persons at the time any services pursuant to the arrangement are
first provided:

(i) An injured worker who is referred by a licensee or an
immediate family member of the licensee.

(i) The injured worker’s employer, if self-insured.

(i) The injured worker’s employer’s insurer, if insured.

(iv) If the injured worker is known by the licensee or the
recipient of the referral to be represented, the injured worker’s
attorney.

(E) The term of the arrangement is for at least one year.

(F) The compensation to be paid over the term of the
arrangement is set in advance, does not exceed fair market value,
and is not determined in a manner that takes into account the
volume or value of any referrals or other business generated
between the parties, except that if the services provided pursuant
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to the arrangement include medical services provided under this
division, compensation paid ftre services shall be subject to the

official medical fee schedule promulgated pursuant to Section
5307.1 or subject to any contract authorized by Section 5307.11.

(G) The services to be performed under the arrangement do not
involve the counseling or promotion of a business arrangement or
other activity that violates any state or federal law.

(c) (1) A physician may refer a person to a health facility as
defined in Section 1250 of the Health and Safety Code, or to any
facility owned or leased by a health facility, if the recipient of the
referral does not compensate the physician for the patient referral,
and any equipment lease arrangement between the physician and
the referral recipient complies with the requirements of paragraph
(2) of subdivision (b).

(2) Nothing shall preclude this subdivision from applying to a
physician solely because the physician has an ownership or
leasehold interest in an entire health facility or an entity that owns
or leases an entire health facility.

(3) A physician may refer a person to a health facility for any
service classified as an emergency under subdivision (a) or (b) of
Section 1317.1 of the Health and Safety Code. For nonemergency
outpatient diagnostic imaging services performed with equipment
for that, when new, has a commercial retail price of four hundred
thousand dollars ($400,000) or more, the referring physician shall
obtain a service preauthorization from the insurer, or self-insured
employerAny oral authorization shall be memorialized in writing
within five business days.

(d) A physician compensated or employed by a university may
refer a person to any facility owned or operated by the university,
or for a physician service, to another physician employed by the
university, provided that the facility or university does not
compensate the referring physician for the patient referral. For
nonemergency diagnostic imaging services performed with
equipment that, when new, has a commercial retail price of four
hundred thousand dollars ($400,000) or more, the referring
physician shall obtain a service preauthorization from the insurer
or self-insured employer. An oral authorization shall be
memorialized in writing within five business days. In the case of
a facility that is totally or partially owned by an entity other than
the university, but that is staffed by university physicians, those
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physicians may not refer patients to the facility if the facility
compensates the referring physician for those referrals.

(e) The prohibition of Section 3139.3 shall not apply to any
servicefor a specific patient that is performed within, or goods that
are supplied by, a physician’s office, or the office of a group
practice. Further, the provisions of Section 3139.3 shall not alter,
limit, or expand a physician’s ability to deliver, or to direct or
supervise the delivery of, in-office goods or services according to
the laws, rules, and regulations governing his or her scope of
practice. With respect to diagnostic imaging services performed
with equipment that, when new, had a commercial retail price of
four hundred thousand dollars ($400,000) or more, or for physical
therapy services, or for psychometric testing that exceeds the
routine screening battery protocols, wittinae limit of two to five
hours, established by the administrative director, the referring
physician shall obtain a service preauthorization from the insurer
or self-insured employer. Any oral authorization shall be
memorialized in writing within five business days.

() The prohibition of Section 3139.3 shall not apply where the
physician is in a group practice as defined in Section 3139.3 and
refers a person for services specified in Section 3139.3 to a
multispecialty clinic, as defined in subdivisidy ¢f Section 1206
of the Health and Safety Code. For diagnostic imaging services
performed with equipment that, when new, had a commercial
retail price of four hundred thousand dollars ($400,000) or more,
or physical therapy services, or psychometric testing that exceeds
the routine screening battery protocols, with a time limit of two to
five hours, established by the administrative director, performed
at the multispecialty facility, the referring physician shall obtain
a service preauthorization from the insurer or self-insured
employerAny oral authorization shall be memorialized in writing
within five business days.

() The requirement for preauthorization in Sections (c), (e),
and (f) shall not apply to a patient for whom the physician or group
accepts payment on a capitated risk basis.

(h) The prohibition of Section 3139.3 shall not apply to any
facility when used to provide health care services termallee of
a health care service plan licensed pursuant to the Knox-Keene
Health Care Service Plan Act of 1975 (Chapter 2.2 (commencing
with Section 1340) of Division 2 of the Health and Safety Code).
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3139.4. (a) The administrative director may review
advertising copy to ensure compliance with Section 651 of the
Businessnd Professions Code and may require qualified medical
evaluators to maintain a file of all advertising copy for a period of
90 days from the date of its use. Any file so required to be
maintained shall be available to the administrative director upon
his or her request for review.

(b) No advertising copy shall be used after its use has been
disapproved by the administrative director and the qualified
medical evaluator has been notified in writing of the disapproval.

(c) A qualified medical evaluator who is found by the
administrative director to have violated any provision of this
section may be terminated, suspended, or placed on probation by
the administrative director.

(d) Proceedings tdetermine whether a violation of this section
has occurred shall be conducted pursuant to Chapter 4
(commencing with Section 11370) of Part 1 of Division 3 of Title
2 of the Government Code.

(e) The administrative director shall adopt regulations
governing advertising by physicians with respect to industrial
injuries or illnesses. In adopting regulations pursuant to this
subdivision, the administrative director shall review existing
regulations, including regulations adopted by the State Bar, to
identify those existing regulatory approaches that may serve as a
model for regulations required by this subdivision.

(f) Subdivision (a) shall not be construed to alter the
application of Section 651 of the Business and Professions Code.
3139.43. (a) No person or entity shall advertise, print,
display, publish, distribute, or broadcast, or cause or permit to be
advertised, printed, displayed, published, distributed, or broadcast
in any manner, any statement concerning services or benefits to be

provided to an injured worker, that is paid for directly or indirectly
by that person or entity and is false, misleading, or deceptive, or
that omits material information necessary to make the statement
therein not false, misleading, or deceptive.

(b) The administrative director shall adopt regulations
governing advertising by persons or entities other than physicians
and attorneys with respect to services or benefits for injured
workers. In promulgating regulations pursuarthie subdivision,
the administrative director shall review existing regulations,
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including those adopted by the State Bar, to identify those
regulatory approaches that may serve as a model for regulations
required by this subdivision.

(c) A violation of subdivision (a) is a misdemeanor, punishable
by incarceration in a county jail for not more than one year, or by
a fine not exceeding ten thousand dollars ($10,000), or both.

(d) This section shall not apply to physicians or attorneys. It is
the intent of the Legislature to exempt physicians and attorneys
from this section because the conduct regulated by this section,
with respect to physicians and attorneys, is governed by other
provisions of law.

3139.45. (a) In adopting regulations pursuant to Sections
3139.4 and 3139.43, the administrative director shall take
particular care to preclude any advertisements with respect to
industrial injuries or illnesses that are false or mislead the public
with respect to workers’ compensation. In adopting rules with
respect tadvertising, the State Bar and physician licensing boards
shall also take particular care to achieve the same goal.

(b) For purposes of subdivision (a), false or misleading
advertisements shall include advertisements that do any of the
following:

(1) Contain an untrue statement.

(2) Contain any matter, or present or arrange any matter in a
manner or format that is false, deceptive, or that tends to confuse,
deceive, or mislead.

(3) Omit any fact necessary to make the statement made, in the
light of the circumstances under which the statement is made, not
misleading.

(4) Are transmitted in any manner that involves coercion,
duress, compulsion, intimidation, threats, or vexatious or
harassing conduct.

(5) Entice a person to respond by the offering of any
consideration, including a good or service but excluding free
medical evaluations or treatment, that would be provided either at
no charge or for less than market value. No free medical evaluation
or treatment shall be offered for the purpose of defrauding any
entity.

3139.47. The Director of Industrial Relations shall establish
and maintain a program to encourage, facilitate, and educate
employers to provide early and sustained return to work after
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occupational injury or iliness. The program shall do both of the
following:

(a) Develop educational materials and guides, in easily
understandable language in both print and electronic form, for
employers, health care providers, employees, and labor unions.
These materials shall address issues including, but not limited to,
early return to work, assessment of functional abilities and
limitations, development of appropriate work restrictions, job
analysis, worksite modifications, assistive equipment and devices,
and available resources.

(b) Conduct training for employee and employer organizations
and health care providers concerning the accommodation of
injured employees and the prevention of reinjury.

3139.48. (a) The administrative director shall establish the
Return-to-Work Program in order to promote the early and
sustainedeturn to work of the employee following a work-related
injury or iliness.

(b) Upon submission by employers of documentation in
accordance with regulations adopted pursuant to subdivision (h),
the administrative director shall pay the wage reimbursement,
workplace modification expense reimbursement, and premium
reimbursement allowed under this section.

(c) Any employer, except the state or an employer eligible to
securghe payment of compensation pursuant to subdivision (c) of
Section 3700, may apply for a reimbursement for wages paid to an
employee who has returned to modified or alternative work, as
defined in paragraphs (5) and (6) of subdivision (a) of Section
4644, with the employer during the period the employee is
temporarily disabled from his or her employment in accordance
with all of the following:

(1) The reimbursement shall be allowed for up to 50 percent of
wages paid to the employee.

(2) The reimbursement shall be allowed for a period of no more
than 90 days, or until the employee is released to the full duties of
his or her usual occupation, or until the employee’s condition
becomes permanent and stationary, whichever occurs first.

(3) The modified or alternative work is compatible with the
employee’s documented work restrictions imposed by the treating
physician as a result of the work injury or illness.
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(4) The reimbursement shall be paid from the Workers’
Compensation Return-to-dkk Fund, created in subdivision (i), as
a reimbursement to the employer after submission of
documentation of eligibility and wages paid.

(d) The administrative director shall reimburse an employer for
expenses incurred to make workplace modifications to
accommodate the employee’s return to modified or alternative
work, as follows:

(1) The maximum reimbursement to an employer for expenses
to accommodate each temporarily disabled injured worker is one
thousand two hundred fifty dollars ($1,250).

(2) The maximum reimbursement to an employer for expenses
to accommodate each permanently disabled worker who is a
qualified injured worker is two thousand five hundred dollars
($2,500). If the employer received reimbursement under
paragraph (1), the amount of the reimbursement under paragraph
(1) and this paragraph shall not exceed two thousand five hundred
dollars ($2,500).

(3) The modification expenses shall be incurred in order to
allow a temporarily disabled worker to perform modified or
alternative work within physician-imposed temporary work
restrictions, or to allow a permanently disabled worker who is a
qualified injured worker to return to sustained modified or
alternative  employment with the employer within
physician-imposed permanent work restrictions.

(4) Allowable expenses may include physical modifications to
the worksite, equipment, devices, furniture, tools, or other
necessargosts for accommodation of the employee’s restrictions.

(e) (1) An insured employer may apply to the administrative
director for reimbursement of workers’ compensation insurance
premiums attributable to the sustained employment of a qualified
injured worker following the period for premium refund provided
in subdivision (a) of Section 4638. The reimbursement shall be
equal to the standard premium computed on the wazgedy the
employer to the qualified injured worker during each 12-month
period.

(2) An employer that employs 100 or fewer employees on the
date of injury may be reimbursed for 100 percent of the workers’
compensation insurance premium paid for the employee for up to
two years. An employer that employs more than 100 employees on
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the date of injury may be reimbursed for 50 percent of the workers’
compensation insurance premium paid for the employee for up to
two years. The period subject to premium reimbursement shall
begin on the first day after the end of the 12-month period for
premium refund provided in subdivision (a) of Section 4638 and
shall continue for a maximum of two years.

(3) The premium reimbursement shall be paid to the employer
annuallyafter each consecutive period of 12 months, provided that
the qualified injured worker continues modified or alternative
employment with that employer in a regular position that pays at
least 85 percent of the employee’s pre-injury wages and
compensation.

() This section shall not create a preference in employment for
injured employees over noninjured employees. It shall be
unlawful for an employer to discriminatorily terminate, lay off,
demote, or otherwise displace an employee in order to return an
industrially injured employee to employment for the purpose of
obtaining the reimbursement set forth in subdivisions (c), (d), or
(e).

(g9) For purposes of this section, “employee” means a worker
who has suffered a work-related injury or illness on or after July
1, 2004.

(h) The administrative director shall adopt regulations to carry
out this section. Regulations allocating budget funds that are
insufficient to implement the maximum wage reimbursement,
workplace modification expense reimbursement, and premium
reimbursement provided for in this section shall include a
prioritization £hema according to which employers with less than
100 employees shall be given preference in the allocation of those
funds.

(i) The Workers’ Compensation Return-to-Work Fund is
hereby created as a special fund in the State Treasury. The fund
shall beadministered by the administrative director. Moneys in the
fund may be expended by the administrative director, upon
appropriation by the Legislature, only for purposes of
implementing this section. The unencumbered balance remaining
in the fund as of January 1, 2009, shall revert to the General Fund.

()) This section shall be operative on July 1, 2004.

(k) Thissection shall not be implemented unless and until funds
are appropriated by the Legislature for this purpose in the annual
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Budget Act or other statute commencing with the 2004-05 fiscal
year.

() This section shall remain in effect only until January 1,
2009, and as of that date is repealed, unless a later enacted statute,
that isenacted before January 1, 2009, deletes or extends that date.

3139.49. (a) The administrative director shall contract with
an independent research organization to conduct a study and issue
a report on the Return-to-Work Program established in Section
3139.48. The study shall examine at least two years’ operation of
the program and shall address all of the following:

(1) The effectiveness of the wage reimbursement, workplace
modification  expense reimbursement, and premium
reimbursement components of the program.

(2) The rate of participation by insured and self-insured
employers, including information on the size and industry of
employers.

(3) Comparison of rates of utilization of modified and
alternativework before and after establishment of the program and
evaluation of whether there is an increase in sustained return to
work.

(4) The impact of the program on injured employees.

(5) The cost-effectiveness of the program.

(6) Identification of potential future funding mechanisms for
the program.

(b) On or before January 1, 2008, the administrative director
shall make the report available to the public and the Legislature.

(c) This section shall remain in effect only until January 1,
2009, and as of that date is repealed, unless a later enacted statute,
that isenacted before January 1, 2009, deletes or extends that date.

3139.5. (a) The administrative director shall establish a
vocational rehabilitation unit that shall include appropriate
professional staff and have the following duties:

(1) To foster, review, and approve vocational rehabilitation
plans developed by a qualified rehabilitation representative of the
employer, insurer, state agency, or employee. Plans agreed to by
the employer and employee do not require approval by the
vocational rehabilitation unit unless the employee is
unrepresented.

(2) To develop rules and regulations, to be adopted by the
administrative director, providing for a procedure in which an
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employee may waive the services of a qualified rehabilitation
representative where the employee has been enrolled and made
substantial progress toward completion of a degree or certificate
from a community college, California State University, or the
University of California and desires a plan to complete the degree
or certificate. These rules and regulations shall provide that this
waiver as well as any plan developed without the assistance of a
qualified rehabilitation representative must be approved by the
rehabilitation unit.

(3) To develop rules and regulations, to be adopted by the
administrative director, which would expedite and facilitate the
identification, notification and referral of industrially injured
employees to vocational rehabilitation services.

(4) To coordinate and enforce the implementation of vocational
rehabilitation plans.

(5) To develop a fee schedule, to be adopted by the
administrative director, governing reasonable fees for vocational
rehabilitation services provided on and after January 1, 1991. The
initial fee schedule promulgated under this paragraph shall be
designed t@educe the cost of vocational rehabilitation services by
10 percent from the level of fees paid during 1989. On or before
July 1, 1994, the administrative director shall establish the
maximum aggregate permissible fees that may be charged for
counseling. Those fees shall not exceed four thousand five
hundred dollars ($4,500) and shall be included within the sixteen
thousandlollar ($16,000) cap. The fee schedule shall permit up to
(A) three thousand dollars ($3,000) for vocational evaluation,
evaluation of vocational feasibility, initial interview, vocational
testing, counseling and research for plan development, and
preparation othe Division of Workers’ Compensation Form 102,
and (B) three thousand five hundred dollars ($3,500) for plan
monitoring, job seeking skills, and job placement research and
counseling. However, in no event shall the aggregate of (A) and
(B) exceed four thousand five hundred dollars ($4,500).

(6) To develop standards, to be adopted by the administrative
director,for governing the timeliness and the quality of vocational
rehabilitation services.

(b) The salaries of the personnel of the vocational rehabilitation
unit shall be fixed by the Department of Personnel Administration.
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(c) When an employee is determined to be medically eligible
and chooses to participate in a vocational rehabilitation program,
he or she shall continue to receive temporary disability indemnity
payments only until his or her medical condition becomes
permanent and stationary and, thereafter, may receive a
maintenance allowance. Rehabilitation maintenance allowance
payments shall begin after the employee’s medical condition
becomes permanent and stationary, upon a request for vocational
rehabilitation services. Thereafter, the maintenance allowance
shall be paid for a period not to exceed 52 weeks in the aggregate,
except where the overall cap on vocational rehabilitation services
can be exceeded under this section or Section 4642 or subdivision
(d) or (e) of Section 4644.

The employee also shall receive additional living expenses
necessitated by the vocational rehabilitation services, together
with all reasonable and necessary vocational training, at the
expense of the employer, but in no event shall the expenses,
counseling fees, training, maintenance allowance, and costs
associated with, or arising out of, vocational rehabilitation
services incurred after the employee’s request for vocational
rehabilitation services, except temporary disability payments,
exceed sixteen thousand dollars ($16,000). The administrative
directorshall adopt regulations to ensure that the continued receipt
of vocational rehabilitation maintenance allowance benefits is
dependent upon the injured worker’s regular and consistent
attendance at, and participation in, his or her vocational
rehabilitation program.

(d) The amount of the maintenance allowance due under
subdivision (c) shall be two-thirds of the employee’s average
weekly earnings at the date of injury payable as follows:

(1) The amount the employee would have received as
continuing temporary disability indemnity, but not more than two
hundred forty-six dollars ($246) a week for injuries occurring on
or after January 1, 1990.

(2) At the employee’s option, an additional amount from
permanent disability indemnity due or payable, sufficient to
provide the employee with a maintenance allowance equal to
two-thirds of the employee’s average weekly earnings at the date
of injury subject to the limits specified in subdivision (a) of Section
4453 and the requirements of Section 4661.5. In no event shall
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temporary disability indemnity and maintenance allowance be
payable concurrently.

If the employer disputes the treating physician’s determination
of medical eligibility, the employee shall continue to receive that
portion ofthe maintenance allowance payable under paragraph (1)
pending final determination of the dispute. If the employee
disputes the treating physician’s determination of medical
eligibility and prevails, the employee shall be entitled to that
portion ofthe maintenance allowance payable under paragraph (1)
retroactive to the date of the employee’s request for vocational
rehabilitation services. These payments shall not be counted
against the maximum expenditures for vocational rehabilitation
services provided by this section.

(e) No provision of this section nor of any rule, regulation, or
vocational rehabilitation plan developed or adopted under this
section nor any benefit provided pursuant to this section shall
apply to an injured employee whose injury occurred prior to
January 1, 1975. Nothing in this section shall affect any plan,
benefit, orprogram authorized by this section as added by Chapter
1513 of the Statutes of 1965 or as amended by Chapter 83 of the
Statutes of 1972.

() The time within which an employee may request vocational
rehabilitation services is set forth in Sections 5405.5, 5410, and
5803.

(g) An offer of a job within state service to a state employee in
State Bargaining Unit 1, 4, 15, 18, or 20 at the same or similar
salary and the same or similar geographic locatiompisre facie
offer of vocational rehabilitation under this statute.

(h) It shall be unlawful for a qualified rehabilitation
representative or rehabilitation counselor to refer any employee to
any work evaluation facility or to any education or training
program if the qualified rehabilitation representative or
rehabilitation counselor, or a spouse, employer, coemployee, or
any party with whom he or she has entered into contract, express
or implied, has any proprietary interest in or contractual
relationship with the work evaluation facility or education or
training program. It shall also be unlawful for any insurer to refer
any injured worker to any rehabilitation provider or facility if the
insurer has a proprietary interest in the rehabilitation provider or
facility or for any insurer to charge against any claim for the
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expenses of employees of the insurer to provide vocational
rehabilitation services unless those expenses are disclosed to the
insured and agreed to in advance.

(i) Any charges by an insurer for the activities of an employee
who supervises outside vocational rehabilitation services shall not
exceed the vocational rehabilitation fee schedule, and shall not be
counted against the overall cap for vocational rehabilitation or the
limit on counselor’s fees provided for in this section. These
chargeshall be attributed as expenses by the insurer and not losses
for purposes of insurance rating pursuant to Article 2
(commencing with Section 11730) of Chapter 3 of Division 2 of
the Insurance Code.

() Any costs of an employer of supervising vocational
rehabilitation services shall not be counted against the overall cap
for vocational rehabilitation or the limit on counselor’s fees
provided for in this section.

(k) Thissection shall only apply to injuries that occurred before
January 1, 2004.

3139.6. (a) The administrative director shall establish and
effectwithin the Division of Vdrkers’ Compensation a continuing
program to provide information and assistance concerning the
rights, benefits, and obligations of the workers’ compensation law
to employees and employers subject thereto. The program shall
include, but not be limited to, the following:

(1) The preparation, publishing, and as necessary, updating, of
guides to the California workers’ compensation system for
employees and employers. The guides shall detail, in easily
understandable language, the rights and obligations of employees
and employers, the procedures for obtaining benefits, and the
means provided for resolving disputes. Separate guides may be
prepared for employees and employers. The appropriate guide
shall be provided to all labor and employer organizations known
to the administrative director, and to any other person upon
request.

(2) The preparation, publishing, and as necessary, updating, of
a pamphlet advising injured workers of their basic rights under
workers’ compensation law, and informing them of rights under
the Americans with Disabilities Act, and the provisions of the Fair
Employment and Housing Act relating to individuals with a
disability. The pamphlet shall be written in easily understandable
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language. The pamphlet shall be available in both English and
Spanish, and shall include basic information concerning the
circumstances under which injured employees are entitled to the
various types of workers’ compensation benefits, the protections
against discrimination because of an injury, the procedures for
resolving any disputes which arise, and the right to seek
informationand advice from an information and assistanfieesf

or an attorney.

(b) In each district office of the division, the administrative
director shall appoint an information and assistance officer, and
any other deputy information and assistance officers as the work
of the district office may require. The administrative director shall
provide office facilities and clerical support appropriate to the
functions of these information and assistance officers.

(c) Eachinformation and assistance officer shall be responsible
for the performance of the following duties:

(1) Providing continuing information concerning rights,
benefits, and obligations under workers’ compensation laws to
injured workers, employers, lien claimants, and other interested
parties.

(2) Upon request by the injured worker, assisting in the prompt
resolution of misunderstanding, disputes, and controversies
arising out of claims for compensation, without formal
proceedings, in order that full and timely compensation benefits
shall be furnished. In performing this duty, information and
assistance officers shall not be responsible for reviewing
applications for adjudication or declarations of readiness to
proceed. This function shall be performed by workers’
compensation judges. This function may also be performed by
settlement conference referees upon delegation by the appeals
board.

(3) Distributing any information pamphlets in English and
Spanish as are prepared and approved by the administrative
director to all inquiring injured workers and any other parties that
may request copies of these pamphlets.

(4) Establishing and maintaining liaison with the persons
located in the geographic area served by the district office, with
other affected state agencies, and with organizations representing
employees, employers, insurers, and the medical community.
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SEC. 3. The heading of Part 1 (commencing with Section
3200) ofDivision 4 of the Labor Code is amended and renumbered
to read:

PART 4+— 1.5. SCOPE AND OPERATION

SEC. 4. SectioB201.5 of the Labor Code is amended to read:
3201.5. (a) Except as provided in subdivisions (b) and (c),
the Department of Industrial Relations and the courts of this state
shall recognize as valid and binding any provision in a collective
bargaining agreement between a private employer or groups of

employers-engaged-in-construction-construction-maintenance, or

mspeeﬁenand a union that is the recognlzed or certlfled exclusive
bargaining representative that establishes any of the following:

(1) An alternative dispute resolution system governing
disputes between employees and employers or their insurers that
supplements or replaces all or part of those dispute resolution
processes contained in this division, including, but not limited to,
mediation and arbitration. Any system of arbitration shall provide
that the decision of the arbiter or board of arbitration is subject to
review by the appeals board in the same manner as provided for
reconsideration of Binal order, decision, or award made and filed
by a workers’ compensation administrative law judge pursuant to
the procedures set forth in Article 1 (commencing with Section
5900) ofChapter 7 of Part 4 of Division 4, and the court of appeals
pursuant tdhe procedures set forth in Article 2 (commencing with
Section 5950) of Chapter 7 of Part 4 of Division 4, governing
orders, decisions, or awards of the appeals board. The findings of
fact, award, order, or decisiontbk arbitrator shall have the same
force and effect as an award, order, or decision of a workers’
compensation administrative law judge. Any provision for
arbitration established pursuant to this section shall not be subject
to Sections 5270, 5270.5, 5271, 5272, 5273, 5275, and 5277.

(2) The use of an agreed list of providers of medical treatment
thatmay be the exclusive source of all medical treatment provided
under this division.

(3) The use of an agreed, limited list of qualified medical
evaluators and agreed medical evaluators that may be the
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exclusive source of qualified medical evaluators and agreed
medical evaluators under this division.

(4) Joint labor management safety committees.

(5) A light-duty, modified job or return-to-work program.

(6) A vocational rehabilitation or retraining program utilizing
an agreed list of providers of rehabilitation services that may be the
exclusive source of providers of rehabilitation services under this
division.

(b) Nothing in this section shall allow a collective bargaining
agreement that diminishes the entitlement of an employee to
compensation payments for total or partial disability, temporary
disability, vocational rehabilitation, or medical treatment fully
paid by the employer as otherwise provided in this division. The
portion of any agreement that violates this subdivision shall be
declared null and void.

(c) Subdivision (a) shall apply only to the following:

(1) An employer developing or projecting an annual workers’
compensation insurance premium, in California, of two hundred
fifty thousand dollars ($250,000) or more, or any employer that
paid an annual workers’ compensation insurance premium, in
California, of two hundred fifty thousand dollars ($250,000) in at
least one of the previous three years.

(2) Groups of employers engaged in a workers’ compensation
safety group complying with Sections 11656.6 and 11656.7 of the
Insurance Code, and established pursuant to a joint labor
management safety committee or committees, that develops or
projects annual workers’ compensation insurance premiums of
two million dollars ($2,000,000) or more.

(3) Employers or groups of employers that are self-insured in
compliance with Section 3700 that would have projected annual
workers’ compensation costs that meet the requirements of, and
that meet the other requirements of, paragraph (1) in the case of
employers, or paragraph (2) in the case of groups of employers.

(4) Employers covered by an owner or general contractor
provided wrap-up insurance policy applicable to a single
construction site that develops workers’ compensation insurance
premiums of two million dollars ($2,000,000) or more with
respect to those employees covered by that wrap-up insurance

policy.
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(d) Employers and labor representatives who meet the
eligibility requirements of this section shall be issued a letter by the
administrative director advising each employer and labor
representative that, based upon the review of all documents and
materials submitted as required by the administrative director,
each has met the eligibility requirements of this section.

(e) The premium rate for a policy of insurance issued pursuant
to this section shall not be subject to the requirements of Section
11732 or 11732.5 of the Insurance Code.

() No employer may establish or continue a program
established under this section until it has provided the
administrative director with all of the following:

(1) Upon its original application and whenever it is
renegotiated thereafter, a copy of the collective bargaining
agreemenand the approximate number of employees who will be
covered thereby.

(2) Upon its original application and annually thereafter, a
valid and active license where that license is required by law as a
condition of doing business in the state within the industries set
forth in subdivision (a) of Section 3201.5.

(3) Upon its original application and annually thereafter, a
statement signed under penalty of perjury, that no actiobdas
taken by any administrative agency or court of the United States
to invalidate the collective bargaining agreement.

(4) The name, address, and telephone number of the contact
person of the employer.

(5) Any other information that the administrative director
deems necessary to further the purposes of this section.

(g) No collective bargaining representative may establish or
continue to participate in a program established under this section
unless all of the following requirements are met:

(1) Upon its original application and annually thereafter, it has
provided to the administrative director a copy of its most recent
LM-2 or LM-3 filing with the United States Department of Labor,
along with a statement, signed under penalty of perjury, that the
document is a true and correct copy.

(2) It has provided to the administrative director the name,
address, and telephone number of the contact pergmnsans of
the collective bargaining representative or representatives.
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(h) Commencing July 1, 1995, and annually thereafter, the
Division of Workers’ Compensation shall report to the Director of
the Department of Industrial Relations the number of collective
bargaining agreements received and the number of employees
covered by these agreements.

(i) By June 30, 1996, and annually thereafter, the
Administrative Director of the Division of Workers’
Compensation shall prepare and notify Members of the
Legislature that a report authorized by this section is available
upon request. The report based upon aggregate data shall include
the following:

(1) Person hours and payroll covered by agreements filed.

(2) The number of claims filed.

(3) The average cost per claim shall be reported by cost
components whenever practicable.

(4) The number of litigated claims, including the number of
claims submitted to mediation, the appeals board, or the court of
appeal.

(5) The number of contested claims resolved prior to
arbitration.

(6) The projected incurred costs and actual costs of claims.

(7) Safety history.

(8) The number of workers participating in vocational
rehabilitation.

(9) The number of workers participating in light-duty
programs.

The division shall have the authority to require those employers
and groups of employers listed in subdivision (c) to provide the
data listed above.

() The data obtained by the administrative director pursuant to
this section shall be confidential and not subject to public
disclosure under any law of this state. However, the Division of
Workers’ Compensation shall create derivative works pursuant to
subdivisions (h) and (i) based on the collective bargaining
agreements and data. Those derivative works shall not be
confidential, but shall be public. On a monthly basis the
administrative director shall make available an updated list of
employers and unions entering into collective bargaining
agreements containing provisions authorized by this section.

SEC. 5. Section 3208 of the Labor Code is amended to read:
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3208. “Injury” includes any injury or disease arising out of
the employmenthat is certified by a physician using medical
evidence based on objective medical findings, as defined in
paragraph (2) of subdivision (j) of Section 3139i2cluding
injuries to artificial members, dentures, hearing aids, eyeglasses
and medical braces of all types:-—previded;-however, thatvever
eyeglasses and hearing aids will not be replaced repaired, or
otherwise compensated for, unless injury to them is incident to an
injury causing disability.

SEC. 6. SectioB208.1 of the Labor Code is amended to read:

3208.1. (a) An injury may be either—{a)—~speeific,0f the
following:

(1) “Specific” and thusoccurring as the result of one incident
or exposure—whichthat causes disability or need for medical
treatment-er{b)~eumulative,’

(2) “Cumulative” and thusoccurring as repetitive mentally or
physically traumatic activities extending over a period of time, the
combined effect of which causes any disability or need for medical
treatment—Fhe

(b) Thedate of a cumulative injury shall be the date determined
under Section 5412.

(c) In order to establish that a cumulative injury is
compensable, aemployee shall demonstrate by apwnderance
of the medical evidence, that the injury was substantially caused
by actual activities of employment.

(d) In order to establish that a specific injury is compensable,
an employee shall demonstrate that the injury has contributed at
least 10 percent to the cause of the disability or death when
compared to all causes of injury in total.

(e) Notwithstanding any other provision of law, an injury shall
not be considered compensable if the person was injured while
incarcerated or imprisoned in a county jail or the state prison.

SEC. 7. Sectio209.3 of the Labor Code is amended to read:

3209.3. (a) “Physician” includes physicians and surgeons
holding an M.D. or D.O. degree, psychologists, acupuncturists,
optometrists, dentists, podiatrists, and chiropractic practitioners
licensed by California state law and within the scope of their
practice as defined by California state law.

(b) “Psychologist” means a licensed psychologist with a
doctoral degree in psychology, or a doctoral degree deemed
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equivalent for licensure by the Board of Psychology pursuant to
Section2914 of the Business and Professions Code, and who either
has at least two years of clinical experience in a recognized health
setting or has met the standards of the National Register of the
Health Service Providers in Psychology.

(c) When treatment or evaluation for an injury is provided by
a psychologist, provision shall be made for appropriate medical
collaboration when requested by the employer or the insurer.

(d) “Acupuncturist” means a person who holds an
acupuncturist’s certificate issued pursuant to Chapter 12
(commencingyith Section 4925) of Division 2 of the Business and
Professions Code.

(e) Nethirg—in—this—section—shal-be—eenstrved—te—authorize
acupunetarsts-toChiropractic practitioner' means a person who
holds a certificate to practice chiropractic issued pursuant to the
Chiropractic Act.

(N Notwithstanding subdivision (a) and any other provision of
law, an acupuncturist and a chiropractic practitioner may not
determine disability for the purposes of Article 3 (commencing
with Section 4650) of Chapter 2 of Part 2, or under Section 2708
of the Unemployment Insurance Code.

SEC. 7.5. SectioB600 of the Labor Code is amended to read:

3600. (a) Liabilityferthe—eempensatigorovided by this
division, in lieu of any other liability whatsoever to any person
except as otherwise specifically provided in Sections 3602, 3706,
and 4558, shall, without regard to negligence, exist against an
employer, including for any injury sustained by his or her
employees arising out of and in the course of the employment and
for the death of any employee if the injury proximately causes
death, in those cases where the following conditions of
compensation concur:

(1) Where, at the time of the injury, both the employer and the
employee are subject to the compensation provisions of this
division and where the employer and employee are not subject to
a rule of liability for injury or death arising out of and in the course
of employment provided by the laws of the United States

(2) Where, athe time of the injury, the employee is performing
service growing out of and incidental to his or her employment and
is acting within the course of his or her employment.
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(3) Wherethe injury is proximately caused by the employment,
either with or without negligence.

(4) Where the injury is not caused by the intoxication, by
alcohol orthe unlawful use of a controlled substance, of the injured
employee. Asised in this paragraplgontrolled substance” shall
have the same meaning as prescribed in Section 11007 of the
Health and Safety Code.

(5) Where the injury is not intentionally self-inflicted.

(6) Where the employee has not willfully and deliberately
caused his or her own death.

(7) Where the injury does not arise out of an altercation in
which the injured employee is the initial physical aggressor.

(8) Where the injury is not caused by the commission of a
felony, or a crime which is punishable as specified in subdivision
(b) of Section 17 of the Penal Code, by the injured employee, for
which he or she has been convicted.

(9) Where the injury does not arise out of voluntary
participation in any off-duty recreational, social, or athletic
activity not constituting part of the employee’s work-related
duties, except where these activities are a reasonable expectancy
of, or are expressly or impliedly required by, the employment. The
administrative director shall promulgate reasonable rules and
regulations requiring employers to post and keep posted in a
conspicuous place or places a notice advising employees of the
provisions of this subdivision. Failure of the employer to post the
notice shall not constitute an expression of intent to waive the
provisions of this subdivision.

(10) Except for psychiatric injuries governed by subdivision
(e) of Section 3208.3, where the claim for compensation is filed
after notice of termination or layoff, including voluntary layoff,
and the claim is for an injury occurring prior to the time of notice
of termination or layoff, no compensation shall be paid unless the
employee demonstrates by a preponderance of the evidence that
one or more of the following conditions apply:

(A) The employer has notice of the injury, as provided under
Chapter 2 (commencing with Section 5400), prior to the notice of
termination or layoff.

(B) The employee’s medical records, existing prior to the
notice of termination or layoff, contain evidence of the injury.
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(C) The date of injury, as specified in Section 5411, is
subsequent to the date of the notice of termination or layoff, but
prior to the effective date of the termination or layoff.

(D) The date of injury, as specified in Section 5412, is
subsequent to the date of the notice of termination or layoff.

For purposes of this paragraph, an employee provided notice
pursuant to Sections 44948.5, 44949, 44951, 44955, 44955.6,
72411, 87740, and 87743 of the Education Code shall be
considered tthave been provided a notice of termination or layoff
only upon a district’s final decision not to reemploy that person.

A notice of termination or layoff that is not followed within 60
days by that termination or layoff shall not be subject to the
provisions of this paragraph, and this paragraph shall not apply
until receipt of a later notice of termination or layoff. The issuance
of frequent notices of termination or layoff to an employee shall
be considered a bad faith personnel action and shall make this
paragraph inapplicable to the employee.

(b) Where an employee, or his or her dependents, receives the
compensation provided by this division and secures a judgment
for, or settlement of, civil damages pursuant to those specific
exemptions to the employee’s exclusive remedy set forth in
subdivision (b) of Section 3602 and Section 4558, the
compensatiopaid under this division shall be credited against the
judgment or settlement, and the employer shall be relieved from
the obligation to pay further compensation to, or on behalf of, the
employee or his or her dependents up to the net amount of the
judgment or settlement received by the employee or his or her
heirs, or that portion of the judgment as has been satisfied.

SEC. 8. Article2.3 (commencing with Section 3737) is added
to Chapter 4 of Part 1.5 of Division 4 of the Labor Code, to read:

Article 2.3. Private Self-Insurance Groups

3737. For purposes of establishing the ability of a private
self-insured group to self-insured and pay compensation that may
become due under Section 3700, the following shall apply:

(@) A new member employer to a self-insured group shall not
be required to provide certified independently audited financials
if the group has reached and maintains a consolidated net worth of
five million dollars ($5,000,000). However, the new member’s
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financials may be required to be reviewed as provided by the
department.

(b) A new member employer to a self-insured group shall not
be required to have its financials reviewed by the department if the
grouphas reached and maintains a net worth of ten million dollars
($10,000,000).

3737.3. (a) A private self-insured group may admit a new
member employer, subject to the application for membership
being approved by the department within 30 days of the
admittance.

(b) If the department denies the application for membership,
the employer shall leave the group and find coverage elsewhere
within 30 to 60 days of the denial of application, as determined by
the department.

(c) A private self-insured group that elects to accept new
member employers prior to the approval of an application by the
department shall do so pursuant to bylaws adopted to address this
category of membership.

(d) An administrator of a self-insured group that demonstrates
an inability to manage the procedures established pursuant to this
section and the bylaws of the private self-insured group for
admitting a new member employer to an existing self-insured
group may be fined or disciplined by the department.

3737.5. Notwithstanding any other provisions of law, an
agreement between a private self-insured group and any entity to
administer a group self-insurance plan or provide marketing or
claims handling services to that private self-insured group, if the
agreement is for a term of five years or less and the total of all
operating expenses does not exceed maximum expense,
established by the department by regulation, shall be presumed
valid and deemed approved if the agreement has been fully
disclosed to each member employer of the group and signed by
legal counsel representing the founding members of the group
self-insurer.

3737.7. (a) A private self-insured group may self-insure a
group of employers that are engaged in a common trade or
business as provided in this section. Such a private self-insured
groupshall file with the department a statement that complies with
the conditions set forth in paragraph (3) of subdivision (a) of
Section 11656.6 of the Insurance Code.
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(b) For purposes of this section, “common trade or business”
has the same meaning as provided in subdivision (b) of Section
11656.6 of the Insurance Code.

3737.8. This article shall be operative on the date the
InsuranceCommissioner certifies to the Secretary of State that this
article is consistent with the model act of the National Association
of Insurance Commissioners.

SEC. 9. Section 4060 of the Labor Code is amended to read:

4060. (a) This section shadhly apply to disputes over the
compensability of any injury. This section shall not apply where
injury to any part or parts of the body is accepted as compensable
by the employer.

(b) Neither the employer nor the employee shall be liable for
any comprehensive medical-legal evaluation performed by other
than the treating physician either in whole or in part on behalf of
the employee prior to the filing of a claim form and prior to the
time the claim is denied or becomes presumptively compensable
under Section 5402. However, reports of treating physicians shall
be admissible.

(c) If a medical evaluation is required to determine
compensability at any time after the period specified in
subdivision (b), and the employee is represented by an attorney,
each party may select a qualified medical evaluator to conduct a
comprehensive medical-legal evaluation. Neither party may
obtain more than one comprehensive medical-legal report,
provided, however, that any party may obtain additional reports at
their own expense. The parties may, at any time, agree on one
medical evaluator to evaluate the issues in dispute.

(d) If a medical evaluation is required to determine
compensability at any time after the period specified in
subdivision (b), and the employee is not represented by an
attorneythe employer shall not seek agreement with the employee
on a physician to prepare a comprehensive medical-legal
evaluation.The employee may select a qualified medical evaluator
to prepare a comprehensive medical-legal evaluation. The
division shall assist unrepresented employees, and shall make
available to them the list of medical evaluators compiled under
Section-1+39-23139.2 Neither party may obtain more than one
comprehensive medical-legal report, provided, however, that any
party may obtain additional reports at their own expense. If an
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employee has received a comprehensive medical-legal evaluation
under this subdivision, and he or she later becomes represented by
an attorney, he or she shall not be entitled to an additional
evaluation at the employer’s expense.

(e) Evaluations performed under this section shal lyet
limited to the issue of the compensability of the injury—but-shall

SO i disoute

SEC. 10. Section 4061 of the Labor Codangended to read:

4061. (a) Together with the last payment of temporary
disability indemnity, the employer shall, in a form prescribed by
the administrative director pursuant to Sectien—138.38.4
provide the employee one of the following:

(1) Noticeeither that no permanent disability indemnity will be
paid because the employer alleges the employee has no permanent
impairment or limitations resulting from the injury or notice of the
amount of permanent disability indemnity determined by the
employer to be payable. The notice shall include information
concerning how the employee may obtain a formal medical
evaluation pursuant to subdivision (c) if he or she disagrees with
the position taken by the employer. The notice shall be
accompanied by the form prescribed by-the-trdustrial-Medical
Ceunel administrative directorfor requesting assignment of a
panel of qualified medical evaluators, unless the employee is
represented by an attorney. If the employer determines permanent
disability indemnity is payable, the employer shall advise the
employee of the amount determined payable and the basis on
which the determination was made and whether there is need for
continuing medical care.

(2) Notice that permanent disability indemnity may be or is
payable, but that the amount cannot be determined because the
employee’s medical condition is not yet permanent and stationary.
The notice shall advise the employee that his or her medical
condition will be monitored until it is permanent and stationary, at
which time the necessary evaluation will be performed to
determine the existence and extent of permanent impairment and
limitations for the purpose of rating permanent disability and to
determine the need for continuing medical care, or at which time
the employer will advise the employee of the amount of permanent
disability indemnity the employer has determined to be payable.
If an employee is provided notice pursuant to this paragraph and
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the employer later takes the position that the employee has no
permanent impairment or limitations resulting from the injury, or
later determines permanent disability indemnity is payable, the
employershall in either event, within 14 days of the determination
to take either position, provide the employee with the notice
specified in paragraph (1).

(b) Each notice required by subdivision (a) shall describe the
administrative procedures available to the injured employee and
advise the employee of his or her right to consult an information
and assistance officer or an attorney. It shall contain the following
language:

“Should you decide to be represented by an attorney, you may
or may not receive a larger award, but, unless you are determined
to be ineligible for an award, the attorney’s fee will be deducted
from any award you might receive for disability benefits. The
decision to be represented by an attorney is yours to make, but it
is voluntary and may not be necessary for you to receive your
benefits.”

(c) If the parties do not agree to a permanent disability rating
based on the treating physician’s evaluation or the assessment of
need for continuing medical care, and the employee is represented
by an attorney, the employer shall seek agreement with the
employee on a physician to prepare a comprehensive medical
evaluation of the employee’s permanent impairment and
limitations and any need for continuing medical care resulting
from the injury. If no agreement is reached within 10 days, or any
additional time not to exceed 20 days agreed to by the parties, the
parties may not later select an agreed medical evaluator.
Evaluations of an employee’s permanent impairment and
limitations obtained prior to the period to reach agreement shall
not be admissible in any proceeding before the appeals board.
After the period to reach agreement has expired, either party may
select a qualified medical evaluator to conduct the comprehensive
medical evaluation. Neither party may obtain more than one
comprehensive medical-legal report, provided, however, that any
party may obtain additional reports at their own expense.

(d) (1) If the parties do not agree to a permanent disability
rating based on the treating physician’s evaluation, and if the
employee is not represented by an attorney, the employer shall not
seek agreement with the employee on a physician to prepare an
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additional medical evaluatior—Fhe-employershalHmmediately
provide—the—employee—with—a—form—preseribedbythe—-edical
director—with-which—te—+requestassignment-ofa—panel-of-three
guatfied—medicalevaldatersThe employer shall immediately
requestssignment of a panel of thrgealified medical evaluators

from the medical director and notify the employee of the request on
a form prescribed by the administrator director. A copy of the
treating physician’s evaluation shall be included with the request.
Within 30 days of receipt of notice of the assignment of the panel
from the medical director, themployee shall select a physician
from the panel to prepare a medical evaluation of the employee’s
permanent impairment and limitations and any need for
continuing medical care resulting from the-jury.

Fer injury. If a comprehensive medical legal evaluation has
been prepared e treating physician, and no good cause exists,
as defined in subdivision (g), for the failure of the employee to
select a qualified medical evaluator within the 30-day {er@od
set forth in this subdivision, or, if no assignment paael has been
made by the medical director within the timeframes required by
subdivision (h) of Section 3139.2 and the employee has failed to
select agualified medical evaluator within 45 days of receipt of the
notice from the employer that a panel has been requested, issues
relating to the existence or extent of permanent impairment and
limitations or the need for continuing medical care resulting from
the injury may be the subject of a declaration of readiness to
proceed.

(2) For injuries occurring on or after January 1, 2603;-except
asprovided--subdivision{b)-of-Seetion406% report of the
qualified medical evaluator and the reports of the treating
physician or physicians shall be the only admissible reports and
shall bethe only reports obtained by the employee or the employer
on the issues subject to this section.

(e) If an employee obtains a qualified medical evaluator from
a panel pursuant to subdivision (d) or pursuant to subdivision (b)
of Section 4062, and thereafter becomes represented by an
attorney and obtains an additional qualified medical evaluator, the
employer shall have a corresponding right to secure an additional
gualified medical evaluator.

(f) The represented employee shall be responsible for making
an appointment with an agreed medical evaluator.
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(9) The unrepresented employee shal—be—+respoensible for

makinrgmakean appointment with a qualified medical evaluator
selected from a panel of three qualified medical evaluatting
30 days of receipt of the notice of the assignment of the panel from
the medical directoif a comprehensive medical-legal evaluation
has been completed by the treating physician, and if no good cause
exists for the failure of the employee to schedule the evaluation,
issues relating to the existence or extent of permanent impairment
and limitations or the need for continuing medical care resulting
from the injury may be the subject of a declaration of readiness to
proceed. The evaluator shall give the employee, at the
appointment, a brief opportunity to ask questions concerning the
evaluation process and the evaluator's background. The
unrepresented employee shall then participate in the evaluation as
requested by the evaluator unless the employee has good cause to
discontinue the evaluation. For purposes of this subdivision,
“good cause” shall include evidence that the evaluator is biased
against the employee because of his or her race, sex, national
origin, religion, or sexual preference or evidence that the evaluator
has requested the employee to submit to an unnecessary medical
examination oprocedure. If the unrepresented employee declines
to proceed with the evaluation, he or she shall have the right to a
new panel of three qualified medical evaluators from which to
select one to prepare a comprehensive medical evaluation. If the
appeals board subsequently determines that the employee did not
havegood cause to not proceed with the evaluation, the cost of the
evaluation shall be deducted from any award the employee
obtains.

(h) Upon selection or assignmgnirsuant to subdivision (c) or
(d), the medical evaluator shall perform a comprehensive-edical
medical-legal evaluation according to the procedures
promuigated adopted by the—trdustrial—Medical—Ceouncil
administrative director under paragraphs (2) and (3) of
subdivision (j) of Sectior—39.3139.2 and summarize the
mediealfindings on a form prescribed by the-trdustrial-Medical
Ceunel administrative directar The comprehensive—medical
medical-legalevaluation shall address all contested-medsaks
regarding the employee’s permanent impairment and limitations
and any need for continuing medical caresing from all injuries
reported on one or more claim forms prior to the date of the
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employee’s initial appointment with the medical evaluator. If,
after a comprehensive—medicaimedical-legal evaluation is
prepared, the employer or the employee subsequently objects to
any new—nediealissue regarding the employee’s permanent
impairment and limitations and any need for continuing medical
care, the parties, to the extent possible, shall utilize the same
medicalevaluator who prepared the previous evaluation to resolve
the medical dispute.

(i) Except as provided in Section—3138339.3 the medical
evaluator may obtain consultations from other physicians who
have treated the employee for the injury whose expertise is
necessary to provide a complete and accurate evaluation.

() The qualified medical evaluator who has evaluated an
unrepresented employee shall serve the comprehensive medical
evaluationand the summary form on the employee, employer, and
the administrative director. The unrepresented employee or the
employer may submit the treating physician’s evaluation for the
calculation of a permanent disability rating. Within 20 days of
receipt of the comprehensive medical evaluation, the
administrative director shall calculate the permanent disability
rating according to Section 4660 and serve the rating on the
employee and employer.

(k) Any comprehensive medical evaluation concerning an
unrepresented employee which indicates that part or all of an
employee’s permanent impairment or limitations may be subject
to apportionment pursuant to Sections 4663 or 4750 shall first be
submitted by the administrative director to a workers’
compensatiojudge who may refer the report back to the qualified
medical evaluator for correction or clarification if the judge
determines the proposed apportionment is inconsistent with the
law.

() Within 30 days of receipt of the rating, if the employee is
unrepresented, the employee or employer may request that the
administrative director reconsider the recommended rating or
obtain additional information from the treating physician or
medical evaluator to address issues not addressed or not
completely addressed in the original comprehensive medical
evaluation or not prepared in accord with the procedures of the

i f i extiministrative director
adoptedunder paragraph (2) or (3) of subdivision (j) of Section
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139:23139.2 This request shall be in writing, shall specify the
reasons the rating should be reconsidered, and shall be served on
the other party. If the administrative director finds the
comprehensive medical evaluation is not complete or not in
compliance with the required procedures, the administrative
directorshall return the report to the treating physician or qualified
medical evaluator for appropriate action as the administrative
director instructs. Upon receipt of the treating physician’s or
qualified medical evaluator’s final comprehensive medical
evaluation and summary form, the administrative director shall
recalculate the permanent disability rating according to Section
4660 and serve the rating, the comprehensive medical evaluation,
and the summary form on the employee and employer.

(m) If a comprehensive medical evaluation from the treating
physician or an agreed medical evaluator or a qualified medical
evaluator selected from a three-member panel resolves any issue
SO0 as to require an employer to provide compensation, the
employer shall commence the payment of compensation or
promptly commence proceedings before the appeals board to
resolve the dispute. If the employee and employer agree to a
stipulated findings and award as provided under Section 5702 or
to compromise and release the claim under Chapter 2
(commencing with Section 5000) of Part 3, or if the employee
wishes to commute the award under Chapter 3 (commencing with
Section 5100) of Part 3, the appeals board shall first determine
whether the agreement or commutation is in the best interests of
the employee and whether the proper procedures have been
followed in determining the permanent disability rating. The
administrative director shall promulgate a form to notify the
employee, at the time of service of any rating under this section,
of the options specified in this subdivision, the potential
advantages and disadvantages of each option, and the procedure
for disputing the rating.

(n) No issue relating to the existence or extent of permanent
impairmentand limitations or the need for continuing medical care
resulting from the injury may be the subject of a declaration of
readiness to proceed unless there has first been a medical
evaluation by a treating physician or an agreed or qualified
medical evaluator. With the exception of an evaluation or
evaluations prepared by the treating physician or physicians, no
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evaluation of permanent impairment and limitations or need for
continuingmedical care resulting from the injury shall be obtained
prior to service of the comprehensive medical evaluation on the
employee and employer if the employee is unrepresented, or prior
to the attempt to select an agreed medical evaluator if the employee
is represented. Evaluations obtained in violation of this
prohibition shall not be admissible in any proceeding before the
appeals board. However, the testimony, records, and reports
offered by the treating physician or physicians who treated the
employee for the injury and comprehensive medical evaluations
prepared by a qualified medical evaluator selected by an
unrepresented employee from a three-member panel shall be
admissible.

SEC. 10.5. Section 4062 of the Labor Code is amended to
read:

4062. (a) If either the employee or employer objects to a
mediealdetermination made by the treating physician concerning
the—permanentand-statienrary-status—et-the—empleyee’s—medical
conditien, the employee’s preclusion or likely preclusion to
engage in his or her usual occupatien,—the-extentand-seope of
medicaktreatmentr the existence of new and further disability,
e&any—ethe%medﬁal—rssues—ﬂet—eevered—by—SeeHen—%e—e{ 4061,
the objecting party shall notify the other party in writing of the
objection within 20 days of receipt of the report if the employee
is represented by an attorney or within 30 days of receipt of the
report ifthe employee is not represented by an attorney. These time
limits may be extended for good cause or by mutual agreement. If
the employee is represented by an attorney, the parties shall seek
agreement with the other party on a physician, who need not be a
qualified medical evaluator, to prepare a report resolving the
disputed issue. If no agreement is reached within 10 days, or any
additional time not to exceed 20 days agreed upon by the parties,
the parties may not later select an agreed medical evaluator.
Evaluations obtained prior to the period to reach agreement shall
not be admissible in any proceeding before the appeals board.
After the period to reach agreement has expired, the objecting
party may select a qualified medical evaluator to conduct the
comprehensive medical evaluation. Neither party may obtain
more than one comprehensive medical-legal report, provided,
however, that any party may obtain additional reportiseat own
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expense. The nonobjecting party may continue to rely on the
treating physician’s report or may select a qualified medical
evaluator to conduct an additional evaluation.

(b) (1) If the employee is not represented by an attorney, the
employer shall not seek agreement with the employee on a
physrcran to prepare the comprehensrve medical evaluaHen The

employer shall immediately request assignmentpairee| of three
qualified medical evaluators from the medical director and notify
the employee of the request on a form prescribed by the
administrative director. A copy of the treating physician's
evaluation shall be included with the request. Within 30 days of
receipt of notice of the assignment of the panel from the medical
director, theemployee shall select a physician from the panel to
prepare a comprehensive medical evaluatienlfRorgood cause
exists, as defined in subdivision (g)sefction 4061, for the failure

of the employee to select a qualified medical evaluator within the
30-day time period set forth in this subdivision, or, in no
assignment of a panel has been made by the medical director
within the timeframes required by subdivision (h) of Section
3139.2 and the employee has failed to select a qualified medical
evaluatorwithin 45 days of receipt of the notice from the employer
that a panel has been requested, issues relating to the existence or
extent of permanent impairment and limitations or the need for
continuing medical care resulting from the injury may be the
subject of a declaration of readiness to proceed.

(2) For injuries occurring on or after January 1, 2003, except
as provided in subdivision (b) of Section 4064, the evaluation of
the qualified medical evaluator selected from a panel of three and
the reports of the treating physician or physicians shall be the only
admissible reports and shall be the only reports obtained by the
employee or employer on issues subject to this section in a case
involving an unrepresented employee.
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fe>r-With the exception of a report or reports prepared by the
treating physician or physicians, no report determining disputed
mediealissues set forth in subdivision (a) shall be obtained prior
to the expiration of the period to reach agreement on the selection
of an agreed medical evaluator under subdivision (a). Reports
obtained in violation of this prohibition shall not be admissible in
any proceeding before the appeals board. However, the testimony,
recordsand reports offered by the treating physician or physicians
who treated the employee for the injury shall be admissible.

SEC. 11. Section 4062.5 of the Labor Code is amended to
read:

4062.5. If a qualified medical evaluator selected by an
unrepresented employee from a three-member panel fails to
complete the formal medical evaluation within the-time-frames
timeframes established by the—trdustrial—Medical—Ceudncil
administrative directopursuant to paragraph (1) of subdivision (j)
of Sectionr139.3139.2 the employee shall have the right to a new
panel of three qualified medical evaluators from which to select
one to prepare a formal medical evaluation. Neither the employee
nor the employer shall have any liability for payment for the
formal medical evaluation which was not completed within the
requiredtimeframes unless the employee, on a form prescribed by
the-dustrial-Medieal-Ceunaldministrative directgrwaives his
or her right to a new evaluation and elects to accept the original
evaluation even though it was not completed within the required
timeframes.

SEC. 12. Section 4062.9 of the Labor Code is repealed.
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SEC. 12.5. Section 4064 of the Labor Code is amended to
read:

4064. (a) The employer shall be liable for the cost of each
reasonable and necessary comprehensive medical-legal
evaluation obtained by the employee pursuant to Sections 4060,
4061, and 4062. Each comprehensive medical-legal evaluation
shall address all contested medical issues arising from all injuries
reported on one or more claim forms.

(b) Fe%wres—eeeu#mg—ea—e#a#e&l&naary—l,—ze%rif an

{e)-Subject to Section 4906, if an employer files an application
for adjudication and the employee is unrepresented at the time the
application is filed, the employer shall be liable for any attorney’s
fees incurred by the employee in connection with the application
for adjudication.

(d)_
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(c) The employer shall not be liable for the cost of any
comprehensiveredicaimedical-legalevaluations obtained by the
employee other than those authorized pursuant to Sections 4060,
4061, and 4062. However, no party is prohibited from obtaining
any-medieakvaluation or consultation at the party’s own expense.
In no event shall an employer or employee be liable for an
evaluation obtained in violation of subdivision (b) of Section
4060. All comprehensive—medicahedical-legal evaluations
obtained byany party shall be admissible in any proceeding before
the appeals board except as provided in subdivisions (d) and (m)
of Section 4061 and subdivisions (b) and (e) of Section 4062.

SEC. 13. Section 4068 of the Labor Codangended to read:

4068. (a) Upon determining that a treating physician’s report
contains opinions that are the result of conjecture, are not
supported by adequate evidence, or that indicate bias, the appeals
board shall so notify the administrative director in writing in a
manner he or she has specified.

(b) If the administrative director believes that any treating
physician’s reports show a pattern of unsupported opinions, he or
she shall notify in writing the physician’s applicable licensing

body of his findings—H—the—treating—physician—is—a—medical
ewﬂa{ekme—aéﬁnﬁ%mmm—%eetekshaﬂ—alse—neﬁ#y the

SEC. 14. Section 4600 of the Labor Codarsended to read:
4600. (a) Medical, surgical, chiropractic, acupuncture, and
hospital treatment, including nursing, medicines, medical and
surgical supplies, crutches, and apparatus, including orthotic and

prosthetic devices and services, that is reasomablyred to cure

or relieve from the effects of the injury shall be provided by the
employer. In the case of his or her neglect or refusal seasonably to
do so, the employer is liable for the reasonable expense incurred
by or on behalf of the employee in providing treatment-After

(b) (1) As used in the division and notwithstanding any other
provision of law, medical treatment that is reasonably required to
cure or relieve the injured worker from the effects of his or her
injury means treatment that complies with all of the following:

(A) The treatment is in accordance with high-grade
evidence-based guidelines adopted by medical specialty
professional groups, or at a minimum, generally accepted
standards of medical practice that dvased on credible scientific
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evidence published in peer reviewed medical literature generally

recognized by the relevant medical community or evidence-based
medical treatment guidelines generally recognized by the medical
community.

(B) The treatment is clinically appropriate, in terms of safety,
type, frequencyxtent, site, and duration, and considered effective
for the patient’s injury.

(C) The treatment is not primarily for the convenience of the
patient, physician, or other health care provider, and not more
costly than an alternative service or sequence of services likely to
produce equivalent therapeutic or diagnostic results as to the
diagnosis or treatment of the injured worker’s injury.

(2) Paragraph (1) shall apply to all treatment requested on or
after July 1, 2004, including treatment for injuries sustaipeolr
to that date.

(c) After 30 days from the date the injury is reported, the
employee may be treated by a physician of his or her own choice
or at a facility of his or her own choice within a reasonable
geographiarea only if the selection of the physician or facility is
mutually agreed to by the employkElowever, if an employee has
notified his or her employer in writing prior to the date of injury
that he oshe has a personal physicard the employer has agreed
to the choicethe employee shall have the right to be treated by that
physician from the date of injury. If an employee requests a change
of physician pursuant to Section 4601, the request may be made
at any time after the injury, and the alternative physician,
chiropractor, or acupuncturist shall be provided within five days
of the request as required by Section 4601. For the purpose of this
section, “personal physician” means the employee’s regular
physician and surgeon, licensed pursuant to Chapter 5
(commencingvith Section 2000) of Division 2 of the Business and
Professions Code, who has previously directed the medical
treatment of the employee, and who retains the employee’s
medical records, including his or her medical history.

Where

(d) (1) Whereat the request of the employer, the employer’s
insurer, the administrative director, the appeals board, or a
workers’ compensation judge, the employee submits to
examination by a physician, he or she shall be entitled to receive
in addition to all other benefits herein provided all reasonable
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expenses of transportation, meals, and lodging incident to
reportingfor the examination, together with one day of temporary
disability indemnity for each day of wages lost in submitting to the
examination—Regardless

(2) Regardlessf the date of injury, “reasonable expenses of
transportation” includes mileage fees from the employee’s home
to the place of the examination and back at the rate of twenty-one
cents ($0.21) a mile or the mileage rate adopted by the Director of
the Department of Personnel Administration pursuant to Section
19820 of the Government Code, whichever is higher, plus any
bridge tolls. The mileage and tolls shall be paid to the employee
at the time he or she is given notification of the time and place of
the examination.

Where

(e) Whereat the request of the employer, the employer’s
insurer, the administrative director, the appeals board, a workers’
compensation judge, an employee submits to examination by a
physician and the employee does not proficiently speak or
understand the English language, he or she shall be entitled to the
services of a qualified interpreter in accordance with conditions
and a fee schedule prescribed by the administrative director. These
services shall be provided by the employer. For purposes of this
section, “qualified interpreter” means a language interpreter
certified, or deemed certified, pursuant to Article 8 (commencing
with Section 11435.05) of Chapter 4.5 of Part 1 of Division 3 of
Title 2 of, or Section 68566 of, the Government Code.

() This section shall not apply to employees and employers
covered under Section 4600.3 or 4600.31.

SEC. 15. Section 4600.2 of the Labor Code is amended to
read:

4600.2. (a)-Netwithstandintn accordance with subdivision
(b) of Section 4600, when a self-insured employer, group of
self-insured employers, insurer of an employer, or group of
insurers contracts with a pharmacy, group of pharmacies, or
pharmacy benefit network to provide medicines and medical
supplies required by this article to be provided to injured
employeesthose injured employees that are subject to the contract
shall be provided medicines and medical supplies in the manner
prescribed in the contract for as long as medicines or medical
supplies are reasonably required to cure or relieve the injured
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employee from the effects of the injusg prescribed in Section
4600

(b) Nothing in this section shall affect the ability of
employee-selected physicians to continue to prescribe and have
the employer provide medicines and medical supplies that the
physicians deem reasonably required to cure or relieve the injured
employee from the effects of the injusg prescribed in Section
4600

(c) Each contract described in subdivision (a) shall comply
with standards adopted by the administrative director. In adopting
those standards, the administrative director shall seek to reduce
pharmaceutical costs and may consult any relevant studies or
practices in other states. The standards shall provide for access to
a pharmacy within a reasonable geographic distance from an
injured employee’s residence.

SEC. 16. Section 4600.3 of the Labor Code is repealed.

%@H@—Mﬂ%ﬂﬂ%@%@ﬁ—%@@ﬂmna
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SEC. 17. Section 4600.3 is added to the Labor Code, to read:
4600.3. (a) This section shall only apply to employees who
are eligible to receive health care coverage for nonoccupational

injuries or illnesses provided in whole or part by their employer.

(b) (1) A self-insured employer, group of self-insured
employers, or the insurer of an employer may contract with a
health care organization certified pursuant to Section 4600.5 for
health care services required by this article to be provided to
injured employees, and those employees who are subject to the
contractshall receive medical services in the manner prescribed in
the contract. An employer may contract for health care coverage
for nonoccupational injuries or illnesses with the same entity that
provides medical treatment required by this article. The employee
shall receive medical treatment in the manner prescribed in the
contract.

(2) The employee may choose to be treated by a personal
physician prior to the injury, in which case, the physician shall be
chosen from the list of medical providers authorized by the health
care organization.

(3) Each contract described in paragraph (1) shall cowmigty
the certification standards provided in Section 4600.5, and shall
provide all medically necessary treatment consistent with the
Knox-Keene Health Care Service Plan of 1975 (Chapter 2.2
(commencing with Section 1340) of Division 2 of the Health and
Safety Code), which shall be presumed to be treatment reasonably
required to cure or relieve the injured worker from the effects of
his or her injury. This presumption affects the burden of proof.
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Notwithstanding any other provision of law, all services provided
by the health care organization, including those provided pursuant
to the organization’s utilization review and independent medical
review,shall also be presumed to be treatment reasonably required
to cure or relieve the injured worker from the effects of his or her
injury. This presumption affects the burden of proof.

(4) Notwithstanding any other provision of this section, an
employee may receive immediate emergency medical treatment
that iscompensable from a medical service or health care provider
who is not a member of the health care organization.

(5) Notwithstanding any provision of this article, no employee
shall be required to pay any deductible, copayment, or any share
of the premium.

(c) An employee enrolled in a health care organization shall
have the right to no less than one change of physician on request
and for this purpose shall choose from physicians affiliated with
the health care organization. The health care organization shall
provide the employee with a choice of these participating
physicians within five days of receiving a request. In addition, the
employee shall have the right to a second opinion from a
participating physician on a matter pertaining to diagnosis or
treatment from a participating physician.

(d) Nothing inthis section or Section 4600.5 shall be construed
to prohibit a self-insured employer, a group of self-insured
employers, omsurer from engaging in any activities permitted by
Section 4600.

(e) Notwithstanding subdivision (c), in the event that the
employer, group of employers, or the employer’s workers’
compensation insurer no longer contracts with the health care
organization that has been treating an injured employee, the
employee may continue treatment provided or arranged by the
health care organization for an additional 90 days.

SEC. 18. Section 4600.31aslded to the Labor Code, to read:
4600.31. (a) (1) A self-insured employer, group of
self-insurecemployers, or the insurer of an employer may contract
with a health care organization certified pursuant to Section
4600.5 for health care services required by this article to be
provided to injured employees, and those employees who are
subject tahe contract shall receive medical services in the manner
prescribed in the contract. The employee shall receive medical
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treatment irthe manner prescribed in the contract that is consistent
with Section 4600.

(2) The employee may choose to be treated by a personal
physician prior to the injury, in which case, the physician shall be
chosen from the list of medical providers authorized by the health
care organization.

(3) Each contract described in paragraph (1) shall comighy
the certification standards provided in Section 4600.5, and shall
provide all medically necessary treatment consistent with Section
4600.

(4) Notwithstanding any other provision of this section, an
employee may receive immediate emergency medical treatment
that iscompensable from a medical service or health care provider
who is not a member of the health care organization.

(5) Notwithstanding any provision of this article, no employee
shall be required to pay any deductible, copayment, or any share
of the premium.

(b) An employee enrolled in a health care organization shall
have the right to no less than one change of physician on request,
and for this purpose shall choose from physicians affiliated with
the health care organization. The health care organization shall
provide the employee with a choice of these participating
physicians within five days of receiving a request. In addition, the
employee shall have the right to a second opinion from a
participating physician on a matter pertaining to diagnosis or
treatment from a participating physician.

(c) Nothing inthis section or Section 4600.5 shall be construed
to prohibit a self-insured employer, a group of self-insured
employers, omsurer from engaging in any activities permitted by
Section 4600.

(d) Notwithstanding subdivision (c), in the event that the
employer, group of employers, or the employer’s workers’
compensation insurer no longer contracts with the health care
organization that has been treating an injured employee, the
employee may continue treatment provided or arranged by the
health care organization for an additional 90 days.

SEC. 19. Section 4600.35 of the Labor Code is repealed.
4600-35—Any—entity——seeking—to—retmburse—health— care
previdersfor-health-care servicesrendered-toinjured-werkers on
a—capitated—er—per—persen—per—month-basis;—shal-belicensed
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SEC. 21. Section 4600.5 is added to the Labor Code, to read:

4600.5. (a) Any health care service plan licensed pursuant to
the Knox-Keene Health Care Service Plan Act, a disability insurer
licensed by the Department of Insurance, or any entity, including,
but not limited to, workers’ compensation insurers and third-party
administrators authorized by the administrative director under
subdivision (e), may make written application to the
administrative director to become certified as a health care
organization to provide health care to injured employees for
injuries and diseases compensable under this article. The
administrative director shall establish or process for the timely
review of applications.

(b) Each application for certification shall be accompanied by
a reasonable fee prescribed by the administrative director,
sufficient to cover the actual cost of processing the application. A
certificate is valid for the period that the administrative director
may prescribe unless sooner revoked or suspended.

(c) If the health care organization is a health care service plan
licensed pursuant to the Knox-Keene Health Care Service Plan
Act, and has provided the Managed Care Unit of the Division of
Workers’ Compensation with the necessary documentation to
complywith this subdivision, that organization shall be deemed to
be a health care organization able to provide health care pursuant
to Section 4600.3, without further application duplicating the
documentation already filed with the Department of Managed
Health Care. These plans shall be required to remain in good
standing with the Department of Managed Health Care, and shall
meet all of the requirements the administrative director deems
necessary.
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(d) If the health care organization is a disability insurer licensed
by the Department of Insurance, and is in compliance with
subdivision (d) of Sections 10133 and 10133.5 of the Insurance
Code, the administrative director shall certify the organization to
provide health care pursuant to Section 4600.3 if the
administrative director finds that the plan is in good standing with
the Department of Insurance and meets all of the requirements the
administrative director deems necessary.

(e) If the health care organization is a workers’ compensation
insurer, third-party administrator, or any other entity that the
administrative director determines meets the requirements of
Section 4600.6, the administrative director shall certify the
organization to provide health care pursuant to this article.

(f) Chargedor services arranged for or provided by health care
service plans certified by this section and that are paid on a
per-enrollee-periodic-charge basis shall not be subject to the
schedules adopted by the administrative director pursuant to
Section 5307.1.

(g9) Nothing in this section shall be construed to expand or
constrictany requirements imposed by law on a health care service
plan or insurer when operating as other than a health care
organization pursuant to this section.

(h) In consultation with interested parties, including the
Department of Corporations and the Department of Insurance, the
administrative director shall adopt rules necessary to carry out this
section.

(i) The administrative director shall refuse to certify or may
revoke or suspertthe certification of any health careganization
under this section if the director finds that any of the following
circumstances exist:

(1) The plan for providing medical treatment fails to meet the
requirements of this section.

(2) A health care service plan licensed by the Department of
Managed Health Care, a workers’ compensation health care
provider organization authorized by the Department of
Corporations, or aarrier licensed by the Department of Insurance
is not in good standing with its licensing agency.

(3) Services under the plan are not being provided in
accordance with the terms of a certified plan.
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(1) When an injured employee requests chiropractic treatment
for work-related injuries, the health care organization shall
provide the injured worker with access to the services of a
chiropractor. Chiropractic care rendered in accordance with
guidelines for chiropractic care shall be providedlbly licensed
chiropractors affiliated with the plan.

(k) When an injured employee requests acupuncture treatment
for what the treating physician agrees are work-related injuries, the
health care organization shall provide the injured worker with
access to the services of an acupuncturist. Acupuncture care
rendered in accordance with guidelines for acupuncture care shall
be provided by duly licensed acupuncturists affiliated with the
plan.

SEC. 22. Section 4600.6 of the Labor Code is repealed.

4600-6—Any—werkers'—eempensation—nsurer—third-party
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SEC. 23. Section 4600:7 of the Labor Code is amended to
read:

4600.7. {&)The Workers’ Compensation Managed Care
Fund ishereby created in the State Treasury for the administration
of Sections 4600.3 and 4600.5 by the Division of Workers’
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Compensation. The administrative director shall establish a
schedule ofees and revenues to be charged to certified health care
organizations and applicants for certification to fully fund the
administration of these provisions and to repay amounts received
as a loan from the General Fund. All fees and revenues shall be
deposited irthe Workers’ Compensation Managed Care Fund and
shall be used when appropriated by the Legislature solely for the
purpose of carrying out the responsibilities of the Division of
Workers’ Compensation under Section 4600.3 or 4600.5.

BbrOn-and-afterJuly-1,1998,-refundsreceivedasatean 8 _ from
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read:

4603.2. (a) Upon selecting a physician pursuant to Section
4600, the employee or physician shall forthwith notify the
employer otthe name and address of the physician. The physician
shall submit a report to the employer within five working days
from the date of the initial examination and shall submit periodic
reports atntervals that may be prescribed by rules and regulations
adopted by the administrative director.
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(b) Payment for medical treatment provided or authorized by
the treating physician selected by the employee or designated by
the employer shall be made by the employer within 60 days after
receipt of each separate, itemized billing, together with any
required reports and any written authorization for services that
may have been received by the physician. If the billing or a portion
thereof is contested, denied, or considered incomplete, the
physician shall be notified, in writing, that the billing is contested,
denied, or considered incomplete, within 30 working days after
receipt of the billing by the employer. A notice that a billing is
incomplete shall state all additional information requirechaie
a decision. Any properly documented amount not paid within the
60-day period shall be increased by 10 percent, together with
interest at the same rate as judgments in civil actions retroactive
to the date of receipt of the bill, unless the employer does both of
the following:

(1) Pays the uncontested amount within the 60-day period.

(2) Advises, in the manner prescribed by the administrative
director, the physician, or another provider of the items being
contestedthe reasons for contesting these items, and the remedies
available to the physician or the other provider if he or she
disagrees. In the case of a bil-whtblatincludes charges from a
hospital, outpatient surgery center, or independent diagnostic
facility, advice that a request has been made for an audit of the bill
shall satisfy the requirements of this paragraph.

If an employer contests all or part of a billing, any amount
determined payable by the appeals board shall carry interest from
the date the amount was due until it is paid.

An employer’s liability to a physician or another provider under
this section for delayed payments shall not affect its liability to an
employee under Section 5814 or any other provision of this
division.

(c) Any interest or increase in compensation paid by an insurer
pursuant to this section shall be treated in the same manner as an
increase in compensation under subdivision (d) of Section 4650
for the purposes of any classification of risks and premium rates,
and any system of merit rating approved or issued pursuant to
Article 2 (commencing with Section 11730) of Chapter 3 of Part
3 of Division 2 of the Insurance Code.

99



NRPRRPRRPRRRRERRPRRRE
COONOUIRWNRPOOONOOUTAWN R

N N
N

NN NN
ool hWw

N
-~

WNN
O ©

WWWWWwWwwWwww
OCO~NOUITAWNEF

N
(@)

(=]

— 109 — AB 1

(d) (1) Whenever an employer or insurer employs an
individual or contracts with an entity to conduct a review of a
billing submitted by a physician or medical provider, the employer
or insurer shall make available to that individual or entity all
documentation submitted together with that billing by the
physician or medical provider. When an individual or entity
conducting a bill review determines that additional information or
documentation is necessary to review the billing, the individual or
entity shall contact the claims administrator or insurer to obtain the
necessary information or documentation thas submitted by the
physician or medical provider pursuant to subdivision (b).

(2) An individual or entity reviewing a bill submitted by a
physician or medical provider shall not alter the procedure codes
billed or recommend reduction thfe amount of the bill unless the
documentation submitted by the physician or medical provider
with the bill has been reviewed by that individual or entity. If the
reviewer does not recommend payment as billed by the physician
or medical provider, the explanation of review shall provide the
physician or medical provider with a specific explanation as to
why the reviewer altered the procedure code or amount billed and
the specific deficiency in the billing or documentation that caused
the reviewer to conclude that the altered procedure code or amount
recommended for payment more accurately represents the service
performed.

(3) Unless the physician or medical provider has billed for
extraordinary circumstances related to the unusual nature of the
medical services rendered pursuant to subdivision (b) of Section
5307.1, this subdivision shall not apply when a bill submitted by
a physician or medical provider is reduced to the amount or
amounts specified in the Official Medical Fee Schedule, preferred
providercontract, or negotiated rate for the procedure codes billed.

(4) The appeals board shall have jurisdiction over disputes
arising out of this subdivision pursuant to Section 5304.

(e) This section shall not apply to employees and employers to
whom Section 4600.3 or 4600.31 applies.

SEC. 28. Section 4604 of the Labor Codangended to read:

4604. Controversies betweean employer and employee
arisingunder this chapter shall be determined by the appeals board,
upon the request of either partiyor those employees and
employers to whom Section 4600.3 or 4600.31 applies,
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controversies arising under this article shall be determined
pursuant to the contract.

SEC. 29. Section 4604.5 is added to the Labor Code, to read:

4604.5. (a) Upon adoption by the administrative director of
a medical treatment utilization schedule pursuant to Section
5307.27, the recommended guidelines set forth in the schedule
shall be presumptively correct on the issue of extent and scope of
medical treatment. The presumption is rebuttable and may be
controverted by a preponderance of scientific medical evidence
establishing that a variance from the guidelines is reasonably
required to cure or relieve the employee from the effects of his or
her injury pursuant to Section 4600. The presumption created is
one affecting the burden of proof.

(b) The recommended guidelines set forth in the schedule
adopted pursuant to subdivision (a) shall reflect practices that are
evidence and scientifically based, nationally recognized, and
peer-reviewed. The guidelines shall be educational and designed
to assist providers by offering an analytical framework for the
evaluationand treatment of the more common problems of injured
workers, and shall assure appropriate and necessary care for all
injured workers diagnosed with industrial conditions.

(c) Three months after the publication date of the updated
American College of Occupational and Environmental Medicine,
Occupational Medicine Practice Guidelines, and continuing until
the effective date of a medical treatment utilization schedule,
pursuant to Section 5307.27, the recommended guidelines set
forth in theAmerican College of Occupational and Environmental
Medicine, Occupational Medicine Practice Guidelines shall be
presumptively correct on the issue of extent and scope of medical
treatment. The presumption is rebuttable and may be controverted
by a preponderance of the evidence establishing that a variance
from the guidelines is reasonably required to cure and relieve the
employee from the effects of his or her injury pursuant to Section
4600.

(d) Notwithstanding the medical treatment utilizatswhedule
or the guidelines set forth in the American College of Occupational
and Environmental Medicine, Occupational Medicine Practice
Guidelines, for injuries occurring on and after Januagp@4, an
employee shall be entitled to no more than 24 chiropractic and 24
physical therapy visits per industrial injury.
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(e) The presumption afforded to the treating physician in
Section 4062.9 shall not be applicable to cases arising under this
section.

() This section shall not apply when an insurance carrier
authorizes, in writing, additional visits tdhaalth care practitioner
for physical medicine services.

(g) For all injuries not covered by the American College of
Occupational and Environmental Medicine, Occupational
Medicine Practice Guidelines or official utilization schedule after
adoption pursuant to Section 5307.27, authorized treatment shall
be in accordance with other evidence-based medical treatment
guidelines generally recognized by the national medical
community and that are scientifically based.

(h) This section shall not l@oply to employees and employers
whom to Section 4600.3 or 4600.31 applies.

SEC. 30. Section 4609 of the Labor Code is repealed.

4609—(arr-erdertopreventthe-improperselingteasing, or
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SEC. 31. Section 4611 is added to the Labor Code, to read:

4611. (a) Commencing July 1, 2004, there is hereby
established the Independent Medical Review System that shall
resolve disputes involving any disputed health care service.

(b) “Health care service” means any medical treatment, as
defined in Section 4600, recommended by a physician, as defined
in Section 3209.3, or any disputed diagnostic service
recommended by a physician, as defined in Section 3209.3.
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(c) A dispute over health care service may be submitted by an
employee or employer with respect to the denial, modification,
delay, or approval of any health care service.

(d) In order to request independent medical review under this
article, the employee or employer requesting review shall submit
to the administrative director a one-page application. All
applications for dispute that meet the requirements of this section
shall be reviewed. An applicant is not required to have first
participated in the process pursuant to Section 4610 in order to be
eligible for independent medical review.

(e) The administrative director shall notify the court
administrator of all requests for independent medical review
within five days of receipt of the request. The court administrator
shall determine whether the claim of the injured worker seeking
independent medical review is subject to any additional disputed
issue over which the appeals board has jurisdiction. If such a
dispute exists, the court administrator shall promptly notify the
board that there is an independent medical review of medical
issues in the claim.

() As used in this division, “permanent and stationary” means
that, based on objective findings of medical evidence, no further
material improvement would reasonably be expected from
additional medical treatment or the passage of time.
Notwithstanding any other provision of law, disputes regarding
whether aremployee is permanent and stationary shall be resolved
by the independent medical review system created by this section.

SEC. 32. Section 4611.1 is added to the Labor Code, to read:

4611.1. (a) The department may contract with one or more
independent medical review organizations in the state to conduct
reviews for purposes of Section 4611. The director may establish
additional requirements, including conflict-of-interest standards,
consistent with the purposes of this article, that an organization
shall berequired to meet in order to qualify for participation in the
Independent Medical Review System and to assist the department
in carrying out its responsibilities.

(b) The independent medical review organizations and the
medical professionals selected by these organizations to conduct
reviews shall be deemed to be medical consultants for purposes of
Section 43.98 of the Civil Code.
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(c) An independent medical review organization shall conduct
the review in accordance with any regulations or orders of the
administrative directoilhe oganization’seview shall be limited
to an examination of the medical necessity of the disputed medical
treatment services and shall not include any consideration of
compensability or other legal issues.

(d) Neither the independent medical review organization, nor
any experts it designates to conduct a review, shall have any
material professional, familial, or financial affiliation, as
determined by the administrative director, with any of the
following:

(1) The employer, the employer’s workers’ compensation
insurer or third-party claims administrator, or any other entity
contracting with the employer to provide utilization review
services pursuant to Section 4610.

(2) Any officer, director, or employee of the employer’s health
care provider, workers’ compensation insurer, or third-party
claims administrator.

(3) A physician, the physician’'s medical group, or the
independent practice association involved in the health care
service in dispute.

(4) The facility or institution at which either the proposed
healthcare service, or the alternative service, if any, recommended
by the employer’s health care provider, workers’ compensation
insurer, or third-party claims administrator, would be provided.

(5) The development or manufacture of the principal drug,
device, procedure, or other therapy proposed by the employee or
his or her treating physician whose treatment is under review, or
the alternative therapy, if any, recommended by the employer or
other entity.

(6) The employee or the employee’s immediate family.

(7) The employee’s or employer’s legal representative or the
legal representative’s immediate family.

(e) In order to contract with the division for purposes of this
section, anmndependent medical review organization shall meet all
of the requirements of the administrative director and shall not be
an affiliate, parent organization, or subsidiary of, nor in any way
be owned or controlled by, a workers’ compensation insurer or
third-party claims administrator.
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(f) Upon receipt of information and documents related to a
case, the medical professional reviewer or reviewers selected to
conduct the review by the independent medical review
organization shall promptly review all pertinent medical records
of the employee, medical provider reports, as well as any other
information submitted to the organization as authorized by the
division or requested by the reviewers from any of the parties to
the dispute. If reviewers request information from any of the
parties, aopy of the request and the response shall be provided to
all of the parties. The reviewer or reviewers shall also review
relevant information related to the criteria set forth in subdivision
(9).

(g) Following its review, the reviewer or reviewers shall
determine whether the disputed health care service was medically
necessarpased on pegeviewed scientific and objective medical
evidence regarding the effectiveness of the disputed service.

(h) The organization shall complete its review and make its
determination irwriting, and in layperson’s terms to the maximum
extent practicable, within 30 days of the receipt of the application
for review and supporting documentation, or within less time as
prescribed by the administrative director. If the disputed medical
treatment service has not been provided and the employee’s
provider or the division certifies in writing that an imminent and
serioughreat to the health of the employee may exist, the analyses
and determinations of the reviewers shall be expedited and
rendered within three days of the receipt of the information.
Subject tahe approval of the administrative director, reviews may
be extended for up to three days in extraordinary circumstances or
for good cause. The administrative director shall adopt regulations
specifying a standardized format for, and minimum required
elements of, determinations made pursuant to this section.

() The medical professionals’ analyses and determinations
shall state whether the disputed health care service is medically
necessary. Each analysis shall cite the employee’s medical
condition, the relevant documents in the record, and any relevant
findings associated to support the determination.

() The independent medical review organization shall
promptly serve the administrative director, the employer, the
employeeand the employee’s treating physician with the analyses
and determinations of the medical professionals reviewing the
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case, and a description of the qualifications of the medical
professionals. The determination shall be accompanied by a
notice, in a form determined by the administrative director,
informing the parties of their appeal rights. The independent
medicalreview organization shall keep the names of the reviewers
confidential in all communications with entities or individuals
outside the independent medical review organization, except in
response torders of the appeals board or a court. If more than one
medical professional reviewdlge case and the result waseting
determinations, the independent medical review organization
shall provide each of the separate reviewer’s analyses and
determinations.

(k) The determination of the independent medical review shall
be final and binding upon the parties to the dispute. The
determination may not be appealed to the division, a workers’
compensation administrative law judge, or the board. Upon a
determination by the independent medical treatment review
organization that the disputed medical treatment is medically
necessarythe employer or other entity shall authorize the disputed
medical treatment.

() The independent medical review record shall be admissible
before the appeals board.

(m) The independent medical review record shall be made
available to a qualified medical examiner or an agreed medical
examiner if disputes arise over the compensability of the same
injury aswas the subject of the independent medical review. Either
party to the dispute over compensability may make the
independent medical review available to the QME/AME.

SEC. 33. Section 4611.2 is added to the Labor Code, to read:

4611.2. (a) The cost of the independent medical review
authorized under Section 4611 shall be borne by the employer.

(b) The administrative director shall establish a reasonable
reimbursement schedule for payment of independent medical
reviews, including administrative costs.

SEC. 34. Section 4614 of the Labor Code is repealed.

46H4—(a) {3 Netwithstanding—Seetion—530+1—where the
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SEC. 36. Section 4658 of the Labor Codarrsnded to read:

4658. (a) For injuries occurring prior to January 1, 1992, if
the injury causes permanent disability, the percentage of disability
to total disability shall be determined, and the disability payment
computed and allowed, according to paragraph (1). However, in
no event shall the disability payment allowed be less than the
disability payment computed according to paragraph (2).

(1)
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1 Column 2—Number of weeks
2 for which two-thirds of
3 Column 1—Range average weekly earnings
4  of percentage allowed for each 1 percent
5 of permanent of permanent disability
6 disability incurred: within percentage range:
7 Under10 .................. 3
8 10-19.75 ... . 4
9 20-29.75 ... 5

10 30-49.75 ... 6

11 50-69.75 ... ... 7

12 70-99.75 ... 8

13

14  The number of weeks for which payments shall be allowed set
15 forth in column 2 above based upon the percentage of permanent
16 disability set forth in column 1 above shall be cumulative, and the
17 number of benefit weeks shall increase with the severity of the
18 disability. The following schedule is illustrative of the

19 computation of the number of benefit weeks:

20

21 cColumni—

22 Percentage Column 2—
23  of permanent Cumulative
24 disability number of
25 incurred: benefit weeks:
26 L 15.00
27 10 .. 30.25
28 15 50.25
29 20 70.50
30 25 95.50
31 30 120.75
32 35 150.75
33 40 . 180.75
34 45 210.75
35 50 .. 241.00
36 B 276.00
37 60 ... 311.00
38 65 .. 346.00
39 70 381.25
40 7S 421.25

99



NRPRRPRRPRRRRERRPRRRE
COONOUIRWNRPOOONOOUTAWN R

N N
N

NNDNDNN
~No ok w

WNN
O ©

WWWWWwWwwWwww
OCO~NOUITAWNEF

— 123 — AB 1

80 ... 461.25
85 501.25
90 ... 541.25
95 581.25
100 .. o for life

(2) Two-thirds of the average weekly earnings for four weeks
for each 1 percent of disability, where, for the purposes of this
subdivision, the average weekly earnings shall be taken at not
more than seventy-eight dollars and seventy-five cents ($78.75).

(b) Thissubdivision shall apply to injuries occurring on or after
January 1, 1992. If the injury causes permanent disability, the
percentage of disability to total disability shall be determined, and
the disability payment computed and allowed, according to
paragraph (1). However, in no event shall the disability payment
allowed bdess than the disability payment computed according to
paragraph (2).

1)
Column 2—Number of weeks
for which two-thirds of
Column 1—Range average weekly earnings
of percentage allowed for each 1 percent
of permanent of permanent disability
disability incurred: within percentage range:
Under10 .................. 3
10-19.75 ... . 4
202475 ... 5
25-29.75 ... 6
30-49.75 ... 7
50-69.75 ... ... 8
70-99.75 .. ... 9

The numbers set forth in column 2 above are based upon the
percentage gbermanent disability set forth in column 1 above and
shall be cumulative, and shall increase with the severity of the
disability in the manner illustrated in subdivision (a).

(2) Two-thirds of the average weekly earnings for four weeks
for each 1 percent of disability, where, for the purposes of this
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subdivision, the average weekly earnings shall be taken at not
more than seventy-eight dollars and seventy-five cents ($78.75).

(c) Thissubdivision shall apply to injuries occurring on or after
January 1, 2004. If the injury causes permanent disability, the
percentage of disability to total disability shall be determined, and
the disability payment computed and allowed as follows:

Column 2—Number of weeks
for which two—thirds of

Column 1—Range average weekly earnings
of percentage allowed for each 1 percent
of permanent of permanent disability
disability incurred: within percentage range:
Under10 .................. 4
10-19.75 . ... 5
20-24.75 ... 5
25-29.75 ... 6
30-49.75 ... 7
50-69.75 ... ... 8
70-99.75 ... 9

The numbers set forth in column 2 above are based upon the
percentage giermanent disability set forth in column 1 above and
shall be cumulative, and shall increase with the severity of the
disability in the manner illustrated in subdivision (a).

(d) This section shall become inoperative on the January 1st
after the Secretary of Labor and Workforce Development files a
declaration with the Secretary of State that all of the following
have occurred:

(1) The cost of workers’ compensation insurance, per one
hundred dollars ($100) of payroll, in California is equal to or less
than the national average of the remaining 49 states and the
District of Columbia for the same period of time.

(2) The administrative director has certified that the cost of
workers’ compensation insurance per one hundred dollars ($100)
of payroll, in California is equal to or less than the national
average othe emaining 49 states and the District of Columbia for
the same period of time.
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(3) The certification of the administrative director pursuant to
paragraph (2) has been reviewed and agreed to by the rating
organization, aslefined in Section 11750.1 of the Insurance Code.

SEC. 37. Section 4658.1 is added to the Labor Code, to read:

4658.1. (a) For injuries occurring prior to Januar§992, if
the injury causes permanent disability, the percentage of disability
to total disability shall be determined, and the disability payment
computed and allowed, according to paragraph (1). However, in
no event shall the disability payment allowed be less than the
disability payment computed according to paragraph (2).

1

Column 2—Number of weeks
for which two—thirds of

Column 1—Range average weekly earnings
of percentage allowed for each 1 percent
of permanent of permanent disability
disability incurred: within percentage range:
Under10 .................. 3
10-19.75 ... . L 4
20-29.75 ... 5
30-49.75 ... 6
50-69.75 ... ... 7
70-99.75 ... 8

The number of weeks for which payments shall be allowed set
forth in column 2 above based upon the percentage of permanent
disability set forth in column 1 above shall be cumulative, and the
number of benefit weeks shall increase with the severity of the
disability. The following schedule is illustrative of the
computation of the number of benefit weeks:

Column 1—

Percentage Column 2—

of permanent Cumulative

disability number of

incurred: benefit weeks:

S 15.00

10 . 30.25
15 50.25
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19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

20 . 70.50
25 95.50
30 .. 120.75
35 150.75
A0 .. 180.75
A5 210.75
B0 . 241.00
B 276.00
60 ... 311.00
B5 346.00
70 381.25
75 421.25
80 ... 461.25
85 501.25
90 ... 541.25
95 581.25
100 ..o for life

(2) Two-thirds of the average weekly earnings for four weeks
for each 1 percent of disability, where, for the purposes of this
subdivision, the average weekly earnings shall be taken at not
more than seventy-eight dollars and seventy-five cents ($78.75).

(b) Thissubdivision shall apply to injuries occurring on or after
January 1, 1992. If the injury causes permanent disability, the
percentage of disability to total disability shall be determined, and
the disability payment computed and allowed, according to
paragraph (1). However, in no event shall the disability payment
allowed bdess than the disability payment computed according to
paragraph (2).

1)
Column 2—Number of weeks
for which two-thirds of

Column 1—Range average weekly earnings
of percentage allowed for each 1 percent
of permanent of permanent disability
disability incurred: within percentage range:

Under10 .................. 3

10-19.75 ... . 4

20-24.75 ... 5
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25-29.75 ... 6
30-49.75 ... 7
50-69.75 ... 8
70-99.75 ... 9

The numbers set forth in column 2 above are based upon the
percentage gfermanent disability set forth in column 1 above and
shall be cumulative, and shall increase with the severity of the
disability in the manner illustrated in subdivision (a).

(2) Two-thirds of the average weekly earnings for four weeks
for each 1 percent of disability, where, for the purposes of this
subdivision, the average weekly earnings shall be taken at not
more than seventy-eight dollars and seventy-five cents ($78.75).

(c) Thissubdivision shall apply to injuries occurring on or after
January 1, 2004. If the injury causes permanent disability, the
percentage of disability to total disability shall be determined, and
the disability payment computed and allowed as follows:

Column 2—Number of weeks
for which two—thirds of

Column 1—Range average weekly earnings
of percentage allowed for each 1 percent
of permanent of permanent disability
disability incurred: within percentage range:
Under10 .................. 4
10-19.75 ... . 5
202475 ... 5
25-29.75 ... 6
30-49.75 ... 7
50-69.75 ... ... 8
70-99.75 ... 9

The numbers set forth in column 2 above are based upon the
percentage giermanent disability set forth in column 1 above and
shall be cumulative, and shall increase with the severity of the
disability in the manner illustrated in subdivision (a).

(d) Thissubdivision shall apply to injuries occurring on or after
the operative date of this section. If the injury causes permanent
disability, the percentage of disability to total disability shall be
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1 determined, and the disability payment computed and allowed as
2 follows:
3
4 Column 2—Number of weeks
5 for which two—thirds of
6 Column 1—Range average weekly earnings
7  of percentage allowed for each 1 percent
8  of permanent of permanent disability
O  disability incurred: within percentage range:
10 Under 10 .................. 4
11 10-19.75 ... . 5
12 202475 ... 5
13 25-29.75 ... 6
14 30-49.75 ... 7
15 50-69.75 ... ... 8
16 70-99.75 .. ... 12
17

18  The numbers set forth in column 2 above are based upon the
19 percentage gfermanent disability set forth in column 1 above and
20 shall be cumulative, and shall increase with the severity of the
21 disability in the manner illustrated in subdivision (a).

22 (e) This section shall only becoroperative on the January 1st
23 after the Secretary of Labor and Workforce Development files a
24 declaration with the Secretary of State that all of following have
25 occurred:

26 (1) The cost of workers’ compensation insurance, per one
27 hundred dollars ($100) of payroll, in California is equal to or less
28 thanthe national average of the remaining 49 states and the District
29 of Columbia for the same period of time.

30 (2) The administrative director has certified that the cost of
31 workers’ compensation insurance, per one hundred dollars ($100)
32 of payroll, in California is equal to or less than the national average
33 of the remaining 49 states and the District of Columbia for the
34 same period of time.

35 (3) The certification of the administrative director pursuant to
36 paragraph (2) has been reviewed and agreed to by the rating
37 organization, adefined in Section 11750.1 of the Insurance Code.
38 SEC. 38. Section 4658.6 is added to the Labor Code, to read:
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4658.6. The employeshall not be liable for the supplemental
job displacement benefit if the employer meets either of the
following conditions:

(a) Within 30 days of the termination of temporary disability
indemnity payments, the employer offers, and the employee,
within 30 days from the date of the offer, rejects, or fails to accept
in the form and manner prescribed by the administrative director,
modified work, accommodating the employeg@wk restrictions,
lasting at least 12 months.

(b) Within 30 days of the termination of temporary disability
indemnity payments, the employer offers, and the employee,
within 30 days from the date of the offer, rejects, or fails to accept
in the form and manner prescribed by the administrative director,
alternative work meeting all of the following conditions:

(1) The employee has the ability to perform the essential
functions of the job provided.

(2) The job provided is in a regular position lasting at least 12
months.

(3) The job provided offers wages and compensation that are
within 15 percent of those paid to the employee at the time of
injury.

(4) The job is located within reasonable commuting distance of
the employee’s residence at the time of injury.

SEC. 39. Section 4660 of the Labor Codangended to read:

4660. (a) In determining the percentages of permanent
disability, account shall be taken of the nature of the physical
injury or disfigurement, established by a preponderance of
medical evidence based upon objective findings, as defined in
paragraph (2) of subdivision (j) of Section 313%t& occupation
of the injured employee, and lasherage at the time efsucthe

injury, consideration being given to the-giminished-ability-ef-such
injured-empleyee-to-compete-in-an-opentaber-maigiioyee’s

adaptability to perform a given job
(b) (1) The nature of the physical injury or disfigurement shall
be the sole factor to be considered in determining percentages of
permanent disability if any of the following circumstances exist:
(A) The employee returns to regulaork at the job held at the
time of injury.
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(B) The treating physician releases the injured employee to
regular work at the job held at the time of injury and the job is
available but the worker refuses to return to that job.

(C) The treating physician releases the injured employee to
regular work at the job held at the time of injury but the worker’s
employment is terminated for cause unrelated to the injury.

(2) The nature of the physical injury or disfigurement, the
occupation of the injured employee, and hik@rage at the time
of the injury shall be the sole factors to be considered in
determining percentages of permanent disability if any of the
following circumstances exist:

(A) The employee returns to modified or alternative work with
the same employer that provides wages and compensation that are
not less than 15 percent of those paid to the employee at the time
of injury and, if the job is not at the same physical location as the
job held at the time of injury, the job is located within reasonable
commuting distance of the employee’s residence at the time of
injury.

(B) The treating physician releases the injured employee to
regularwork at the job offered pursuant to this subdivision and the
job is available but the worker refuses to return to that job.

(C) The treating physician releases the injured employee to
regularwork at the job offered pursuant to this subdivision but the
worker’s employment is terminated for cause unrelated to the
injury.

(c) (1) The administrative directer+ahall prepare, adopt,
and from time to time amend, a schedule for the determination of
the percentage of permanent disabilities in accordance with this
section. -Sueh The schedule shall be available for public
inspectionand, without formal introduction in evideng¢shall be
prima facie evidence of the percentage of permanent disability to
be attributed to each injury covered by the schedule.
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- A he schedule shall pmote
uniformity of ratings for substantially similar disabilities
throughoutthe state, and for injuries not subject to subdivision (b)
or (c) and shall set forth a methodology for determining the
percentage of permanent disability that gives appropriate weight
to each of the factors of disability set forth in subdivision (a). The
schedule shall be promulgated and administered to reflect the
effects ophysical injury or disfigurement on the individual worker
in combination with the injured worker’s adaptability to perform
a given job. The schedule shall not allow for the determination of
the percentage of permanent disability to be determined solely
upon the assessment of the adaptability of the worker to perform
a given job. The administrative director shall adopt, as an
emergency regulation, changes to the schedule to reflect medical
conditions or occupational classifications that were not in effect
at the time of the pmulgation of the schedule within 30 days after
actual notice that a compensable injury or an occupation at the
time ofinjury was not set forth in the schedule at the time the injury
took place. In developing the schedule, the administrative director
may utilize for reference nationally recognized guidelines for
impairment.

(2) The adoption, amendment, repeal, or readoption of the
regulationsthat the administrative director is authorized pursuant
to paragraph (1) to adopt as emergency regulations are deemed to
be necessary for the immediate preservation of the public peace,
health and safety, or general welfare, for purposes of Sections
11346.1 and 11349.6 of the Government Code, and the
administrative director is hereby exempted from the requirement
that it describe specific facts showing the need for immediate
action. For purposes of subdivision (e) of Section 11346.1 of the
Government Code, the 120-day period, as applicable to the
effectiveperiod of aremegency regulatory action and submission
of specified materials to the Office of Administrative Law, is hereby
extended to 180 days.
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(d) For compensable claims arising before the effective date of
the schedule and any amendment thereto or revision thereof, the
revised schedule shall apply to the determination of permanent
disabilities where there has either been no comprehensive
medical-legal report, oreport by a treating physician, indicating
the existence of permanent disability, or where the employer is not
required to provide the notice required by Section 4061 to the
injured worker.

SEC. 40. Section 5705.1 is added to the Labor Code, to read:
5705.1. (a) The burden of proof for the apportionment
regarding permanent disability under Sections 4663, 4750, and
4750.5 shall rest upon the defendant. In accordance with Section
3202.5,the defendant shall demonstrate by a preponderance of the
evidence, and by reasonable medical probability, that absent the
industrial injury, the injured worker had lost, as a consequence of
a preexisting injury or illness, some capacity to perform the

activity affected by the injury.

(b) Notwithstanding any other provision of this code relating
to workers’ compensation benefits, in denying apportionment the
appeals board may not, in determining permanent disability, rely
on any medical report that fails to fully address the issue of
apportionment and fails to set forth the basis of the medical
opinion. Indenying apportionment, the appeals board may not rely
on any medical report that fails to apportion a previous injury or
illnessthat has been the subject of a prior claim for damages or that
fails to provide a discussion of the medical processes by which a
previously asserted injury or illness resolved without affecting
bodily function.

(c) If the applicant has received a prior award of permanent
disability, it shall be conclusively presumed that the prior
permanendisability exists at the time of any subsequent industrial
injury.

(d) The accumulation of all permanent disability awards issued
to one individual employee shall not exceed 100 percent unless the
employee’s injury or iliness is conclusively presumed to be total
in character pursuant to Section 4662.

(e) Permanent disability or death benefits shall not be payable
unless the industrial injury is the predominant cause of the
disability or death when compared to all causes of injury in total.

SEC. 41. Section 5814 of the Labor Code is repealed.
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SEC. 42. Section 5814 |s added to the Labor Code, to read:
5814. (a) When payment of compensation has been
unreasonably delayed or refused, either prior to or subsequent to
the issuance of an award, the amount of the payment unreasonably
delayed or refused may be increased up to 15 percent or up to five
hundred dollars ($500), whichever is greater. In proceeding under
this sectionthe appeals board shall use its discretion to accomplish

a fair balance and substantial justice between the parties.

(b) As a precondition to a claim for penalties under this section,
the employee shall give written notice to the employer of the
claimed unreasonable delay or refusal of payment of
compensation. If, within 20 days from the date of services of this
notice,the employer pays a self-imposed increase of 10 percent of
the amount of payment delayed or refused, in addition to any other
self-imposed increases due under this division, there shall be no
furtherpenalty allowed under this section. If the employer disputes
whether the delay or refusal is unreasonable, and the workers’
compensation administrative law judge determines that the delay
or refusal violates this section, the workers’ compensation
administrative law judge shall award the penalty prescribed in
subdivision (a). In determining whether the delay or refusal is
unreasonable, the workers’ compensation administrative law
judge shall consider only the specific facts resulting in the delay
or refusal of the specific payment that is the subject of the request
for penalties.

(c) The appeals board shall have no jurisdiction to hear a claim
for penalties under subdivision (a), unless the employee files a
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claim for a penalty within one year from the date of the alleged
unreasonable delay or refusal to pay benefits. Upon the approval
of a compromise and release by the appeals board, it shall be
conclusively presumed that any existing or potential penalties
have been resolved, unless expressly excluded by the terms of the
compromise and release.

(d) When a penalty is awarded under subdivision (a), the
appeals board may allow a credit for any self-imposed increase
under subdivision (d) of Section 4650 or subdivision (b), in order
to accomplish a fair balance and substantial justice between the
parties.

(e) Nothing in this section shall be construed to create a civil
cause of action.

SEC. 44. Section 15 of Chapter 635 of the Statutes of 2003
shall not become operative.

SEC. 45. Section 27 of Chapter 639 of the Statutes of 2003
shall not become operative.

SEC. 46. Section 47 of Chapter 639 of the Statutes of 2003
shall not become operative.

SEC. 47. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety
within the meaning of Article IV of the Constitution and shall go
into immediate effect. The facts constituting the necessity are:

In order to provide relief to the state from the effects of the
current workers’ compensation crisis at the earliest possible time,
it Is necessary for this act to take effect immediately.
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