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My involvement in the Judge Q'Connor appointment process 
began my first day 0x1 the job ,  August 10. I started in on the 
process o f  preparing draft answers to questions that were 
l i k e l y  to be asked during the confirmation hearings.  The approach 
was to avoid giving specific responses to any direct questions 
on legal issues likely to come before the Court, but demonstrating 
in the response a firm command of the subject area and awareness 
o f  the relevant precedents and arguments. The preparation of 
such questions and answers remained a steady job f o r  all concerned 
right up to the day before the hearings began. 

A significant past of the process involved reading through 
past confirmation hearings, which I began to do sometime during 
the week of August 17. I covered the hearings of the Chief. 
Justice and Justices Stevens, Harlan, Stewart, and, with your 
help, Blackmun.  A topic outline o f  the more recent hearings 
( C h i e f  Justice, Blackmun, Stevens) was prepared to identify 
the major areas of questioning and pet projects and concerns 
of Judiciary Committee members. 
questions and particularly good answers was also compiled. During 
the week before the hearings I read Judge O'Connor's extrajudicial 
writings (two articles) and used them as a source fox further 
questions and answers. 

A complete digest of significant 

In addition to the Q&A project, I also helped in preparing 
several written submissipns to the Committee. I drafted the 
reply to the questionnaire item on judicial activism, and 
researched past hearings for that portion of the letter to 
Senator Helms concerning the practice of past nominees in not 
comment.inT on recent decisions. I later drafted the Yudge's 
reply to Elelms '  second letter. 

I participated in the two "mwot court" sessions with Judge 
O'Connor held here prior to the hearings, primarily asking 
questions based on past hearings. 



MEMORANDUM 

TO : Kenneth W .  Sta r r  
Counse lo r  t o  t h e  A t t o r n e y  Geneca l  

FROM : John  Robe r t s#  

SUBJECT : Judge Nixon's Opinions  

Special  A s s i s t a n t  t6  t h e  A t t o r n e y  Genera l  

I have r e a d  t e n  o p i n i o n s  w r i t t e n  by Judge N i x o n ,  
chosen at random from among h i s  ea r l i e r  cases. One c h a r a c t e r -  
i s t i c  o f  Judge Nixon ' s  j u r i s p r u d e n c e  which causes  some conce rn  
i s  h i s  p ropens i ty  t o  r e a c h  o u t  and d e c i d e  c o m p l i c a t e d  q u e s t i o n s  
o f  1aQ which  h e  a d m i t s  need n o t  be d e c i d e d .  I n  Martin V .  Texaco, 
I n c . ,  304  F.Supp. 498  (1969), Judge Nixon was c o n f r o n t e d  w i t h  
w i t h  a s u i t  a l l e g i n g  i n t e n t i o n a l  in ter ference w i t h  a c o n t r a c t .  
The Judge  d e c i d e d  t h a t ,  because  o f  t h e  S t a t u t e  of F r a u d s ,  no 
con t r ac t  e x i s t e d .  and t h a t  t h e r e f o r e  no a c t i o n  cou ld  be main-  
t a i n e d  f o r  w r o n g f u l  i n t e r f e r e n c e .  I n s t e a d  of ending  t h e  m a t t e r  
a t  t h a t  p o i n t ,  however, Judge Nixon assumed t h a t  a c o n t r a c t  
d i d  i n  f a c t  e x i s t ,  and went on t o  ru le  t h a t  t h e  d e f e n d a n t  
w a s  e n t i t l e d  t o  summary judgment because i t s  actions d i d  n o t  
c o n s t i t u t e  wrongful  i n t e r f e r e n c e .  

Although t h i s  s o r t  of a l t e r n a t i v e  r e a s o n i n g  i s  a 
t y p i c a l  s t r a t e g y  employed by D i s t r i c t  C o u r t  j udges  a n x i o u s  
t o  a v o i d  r e v e r s a l  on a p p e a l ,  in o t h e r  o p i n i o n s  Judge Nixon ' s  
p r o p e n s i t y  t o  "assume arguendo" and r e a c h  f o r  a l t e r n a t i v e  
b a s e s  of d e c i s i o n  has  caused  some d i f f i c u l t y .  An o u t c a q e o u s  

I 

~- ~ ~ ~. ~ 

example is I n g a l l s  S h i p b u i l d i n g  Corp. v. Nebman, 3 2 2  F.Supp. 
I229 ( 1 9 7 0 ) .  The  case i n v o l v e d  t h e  q u e s t i o n  whether  p l a i n t i f f s  
were c h i l d r e n  of d e c e d e n t  under  t h e  Longshoremen a n d  Harbor  
Workers Compensation A c t ,  which d e f i n e d  " c h i  I d "  t o  i n c l u d e  
someone i n  r e la t ion  t o  whom the deceased  employee s t o o d  i n  
loco paren t i s  f o r  a t  l e a s t  one y e a r  pr ior  t o  t h e  time Q€- 
i n j u r y ,  or  a n  acknowledged i l l e g i t i m a t e  c h i l d  dependen t  
upon t h e  deceased .  Judge Nixon began by p e r s u a s i v e l y  r e a s o n i n g  
t h a t  t h e  i ssue  of t h e  p a t e r n i t y  b€ t h e  d e c e d e n t  had n o t  been 
raised d u r i n g  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g s ,  and t h a t  th@CefOKe 
t h e  employer cou ld  n o t  r a i s e  i t  i n  t h e  D i s t r i c t  Cour t .  Not 
s a t i s f i e d  t o  l e t  matters r e s t  t h e r e ,  Judge Nixon assumed 
t h a t  t h e  p a t e r n i t y  i s s u e  was p r o p e r l y  r a i s e d ,  and conc luded  
t h a t  t h e  r e c o r d  r e v e a l e d  t h a t  t h e  d e c e d e n t  was t h e  f a t h e r  of 
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tP.e two c h i l d r e n .  T h i s  ,was u n f o r t u n a t e  because i n  d e c i d i n g  
t h i s  q u e s t i o n  Judge  Nixon was f o r c e d  t o  dea l  w i t h  close and 
complicated q u e s t i o n s  of s t a t e  law. I n  p a r t i c u l a r ,  i t  was 
necessa ry  t o  overcome a s t rong  l e g a l '  p resumpt ion  i n  t h e  c a s e  
t h a t '  the' c h i l d r e n  were not  d e c e n d e n t s  of t h e  deceased .  Judge 
Nixon a l s o  made s u s p e c t  f a c t u a l  c o n c l u s i o n s  based  on t h e  
a d m i n i s t r a t i v e  r e c o r d ,  a f t e r  h e  h i m s e l f  had concluded  t h a t  
t h e  i s s u e  o f  p a t e r n i t y  was n o t  r a i sed  a t  t h e  a d m i . n i s t r a t i p e  
h e a r i n g . ,  It c l e a r l y  would have been the  b e t t e r  p a r t  of 
j u d i c i a l  v a l o r  t o  r e s t  d e c i s i o n  o n  t h e  c o n c l u s i o n  t h a t  t h e  
i s s u e  was n o t  r a i s e d  d u r i n g  t h e  a d m i n i s t r a t i v e  
hea r ing .  

i l l e g i t i m a t e  c h i l d r e n  were dependent  upon t h e  d e c e d e n t ,  so a s  
t o  come w i t h i n  t h e  s t a t u t e .  A s  Judge Nixon r e c o g n i z e d ,  t h i s  
mad.e i t  u n n e c e s s a r y  t o  address t h e  c o n s t i t u t i o n a l '  q u e s t i o n  
whether i t  v i o l a t e d  e q u a l  p r o t e c t i o n  t o  r e q u i r e  i l l e g i t i m a t e  
c h i l d r e n  t o  prove dependency, whereas l e g i t i m a t e  c h i l d r e n  were 
no t  r e q u i r e d  to d o  so.  None the le s s ,  a n a l y z i n g  Supreme C o u r t  
c a s e s ,  Judge  Nixon went on t o  d e t e r m i n e  t h a t  t h e r e  was no 
e q u a l  p r o t e c t i o n  v io l a t ion ;  A f t e r  all o f  t h i s ,  Judge  Nixon 
a l s o  d e t e r m i n e d  t h a t ,  even i E  the  c h i l d r e n  were no,t  dependent  
acknowledged i l l e g i t i m a t e  c h i l d r e n  o f  t h e  deceden t ,  t h e y  
f e l l  within t h e  s t a t u t e -  because t h e  d e c e d e n t  ha'd stood & 
loco p a r e n t i s  w i t h  r e g a r d  t o  t h e  c h i l d r e n  under  t h e  terms of 
t h e  s t a t u t e .  

I n  t h e  same case ,  Judge Nixon d e t e r a i n e d  t h a t  t h e  

Anothe,r  example of Judge  Nixon r e a c h i n g  o u t  t o  o p i n e  
o n . u n n e c e s s a r y  matters i s  found i n  K i t c h e n s  v .  S t a t e ,  290 F.Supp. 
856 ( 1 9 6 8 ) .  habeas co rpus  p e t i t i o n e r  appeared  before Judge  ' .  

Nixon, d i d  no t  r e q u e s t  counsel, and d i d  not  o b j e c t  t o  proceeding 
w i t h o u t  c o u n s e l ,  None the le s s ,  Judge  Nixon I s u a  s p o n t e  r a i s e d  
t he  q u e s t i o n  whe the r  p e t i t i o n e r  was e n t i t l e d  t o  be r e p r e s e n t e d  
by c o u n s e l .  He su rveyed  a p p l i c a b l e  c a s e s  and p u r p o r t e d  t o  
d e v i s e  g e n e r a l  r u l e s  conce rn ing  when c a u n s e l  i s  r e q u i r e d  i n  
habeas  c o r p u s  c a s e s .  Such g e n e r a l  r u l e s  shou ld  n o t  be  de t e rmined  
i n  t h e  c o n t e x t  o f  a case i n  which t h e  i s s u e  is ra ised  sua 
sponte and t h e r e  i s  no con t roversy  concerning t h e  m a t t e r .  

O n  t h e  o t h e r  s i d e  of the ledger, A k i n  Mobile H o m e s ,  
IRC. v .  Secretary of HLTD, 3 5 4  F.SUpp. 1 0 3 6  (1972), is 3 
p a r t i c u l a r l y  concise and p e r s u a s i v e  t r e a t m e n t  of  a compli - 
c a t e d  j u r i s d i c t i o n a l  i s s u e  c o n c e r n i n g  t h e  c o n c u r r e n t  j u , r i s -  
d i c i t i o n  o f  t h e  D i s t c i c t  C o u r t s  and t h e  Cour t  of Claims.  
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November 12, 1981 
MEMORANDUM 

P o s s i b l e  Reforms of t h e  a v a i l a b i l i t y  
of F e d e r a l  Habeas Corpus 

The c u r r e n t  a v a i l a b i l i t y  of f e d e r a l  habeas c o r p u s ,  
p a r t i c u l a r l y  fo r  s t a t e  p r i s o n e r s ,  goes far to making a mockery 
of t h e  e n t i r e  criminal j u s t i c e  system. F o r  example ,  a ' t y p i c a l  
s t a te  d e f e n d a n t  r e c e i v e s  a t r i a l  and f u l l  a p p e l l a t e  r ev i ew  
u p  t o  the s t a t e  Supreme Court, a l l  w i t h  t h e  a s s i s t a n c e  of a 
lawyer, a t  s t a t e  expense  if n e c e s s a r y .  Review i n  t h e  Uni ted  
s t a t e s  Supreme Court  by c e r t i o r a r i  i s  t h e n  a v a i l a b l e .  The  
s t a t e  c o n v i c t  can t h e n  t y p i c a l l y  app ly  for  s t a t e  co l l a t e ra l  
relief, w i t h  y e t  a n o t h e r  s t r i n g  of a p p e a l s  u p  t o  t h e  s t a t e  Supreme 
Cour t ,  and y e t  a n o t h e r  chance  t o  p e t i t i o n  t h e  Un i t ed  S t a t e s  Supreme 
Cour t  f o r  c e r t i o r a r i .  Even a f t e r  t h e  second r u n  t h rough  t h e  
s t a te  cour t  sy s t em,  w i t h  o p p o r t u n i t y  for review by the f e d e r a l  
h i g h  c o u r t ,  t h e  case is h a r d l y  over. A s  Judge  F r i e n d l y  has ', 

p u t  i t ,  " t h e  c r i m i n a l  process, i n  Winston C h u r c h i l l ' s  phrase, 
has n o t  y e t  r eached  t he  e n d ,  or even t h e  beg inn ing  of . the e n d ,  
b u t  o n l y  t h e  end of t h e  beg inn ing ."  Is Innocence  I r r e l e v a n t ?  
C o l l a t e r a l  A t t a c k  on C r i m i n a l  Judgments, 38 U .  C h i .  L. Rev. 1 4 2 ,  
1 4 2  ( 1 9 7 0 ) .  The s t a t e  c o n v i c t  n e x t  turns t o  f ede ra l  habeas  
c o r p u s  and a p o s s i b l y  endless  s t r e a m  o f  p e t i t i o n s ,  w i t h  o n l y  
a rare  p o s s i b i l i t y  t h a t  a m e r i t o r i o u s  claim has been  ove r looked ,  
and an e v e n  'rarer p o s s i b i l i t y  t h a t  t h e  meritorious c la im has  
a n y t h i n g  t o  do  w i t h  the p e t i t i o n e r ' s  inhocence. 

I t  i s  a h 0 S t  i n c o n c e i v a b l e  t h a t  a r a t i o n a l  l e g a l  sys tem,  
even one w i t h  f u l l  c o n c e r n  for t he  c o n s t i t u t i o n a l  r i g h t s  of 
c r i m i n a l  d e f e n d a n t s ,  would be d e s i g n e d  t o  app rox ima te  t h e  
p r e s e n t  sy s t em,  a r r i ' v e d  a t  th rough  t ime by a n  u n c o o r d i n a t e d  
p r o c e s s  of j u d i c i a l  and l e g i s l a t i v e  a c c r e t i o n s .  

"The p r o v e r b i a l  man from Mars would s u r e l y  t h i n k  
we m u s t  c o n s i d e r  our sy s t em of c r i m i n a l  j u s t i c e  
t e r r i b l y  bad if w e  are w i l l i n g  to  t o l e r a t e  s u c h  
e f fo r t s  a t  undoing judgments  o f  c o n v i c t i o n .  H e  
would be s u r p r i s e d ,  I s h a u l d  suppose, to be t o l d  
both Cha t  i t  n e v e r  was really bad and t h a t  it ha5 
been  s t e a d i l y  improving,  p a r t i c u l a r l y  because  of 
t h e  Supreme C o u r t ' s  d e c i s i o n  t h a t  an  a c c u s e d ,  what-  



e v e r  h i s  f i n a n c i a l  means, i s  e n t i t l e d  t o  t h e  a s s i s-  
t a n c e  of counse l  a t  eve ry  c r i t i c a l  s t a g e .  H i s  
a s t o n i s h m e n t  would 'grow when we t o l d  h im t h a t  t h e  
one t h i n g  a lmos t  never  sugges t ed  on c o l l a t e r a l  a t t a c k  
i s  t h a t  t h e  p r i s o n e r  was i n n o c e n t  gf t h e  c r ime .  H i s  
s u r p r i s e  would,mount  when he l e a r n e d  t h a t  c o l l a t e r a l  
a t t a c k  on a c r i m i n a l  c o n v i c t i o n  by a Cour t  of g e n e r a l  
j u r i s d i c t i o n  is a lmos t  unknown i n  t h e  coun t ry  t h a t  gave 
us t h e  w r i t  of habeas  c o r p u s  and has  been l ong  admired 
f o r  i t s  f a i r  t r e a t m e n t  of accused p e r s o n s .  I d . ,  a t  
1 4 5  ( F o o t n o t e s  Omi t t ed ) .  

The problems i n h e r e n t  i n  t h e  p r e s e n t  habeas c o r p u s  sys tem 
have been r e p e a t e d l y  n 6 t e d  by commentators and j u r i s t s . A T h e  
c o n t i n u a l  a v a i l a b i l i t y  of t h e  p o s s i b i l i t y  o€ r e l i e f  h a s  
t u r n e g  many p r i s o n e r s  i n t o  w r i t - w r i t e r s ,  neve r  c o n f r o n t i n g  
the f ac t  of t h e i r  g u i l t l b u t  r a t h e r  viewing t h e  c r i m i n a l  
p r o c e s s  as an ongoing game i n  which t hey  a r e  s t i l l  a c t i v e  
c o n t e s t a n t s .  &See - B a t o r ,  F i n a l i t y  i n  Cr iminal  Law and F e d e r a l  
Habeas Corpus  for S t a t e  P r i s o n e r s ,  7 6  Harv. L. Rev. 4 4 1 ,  452 
( 1 9 6 3 ) ;  F r i e n d l y ,  s u p r a ,  a t  1 4 6 .  This p o i n t  was a d v e r t e d  to 
by  t h e  Supreme Cour t  j u s t  l a s t  Term. SLlmner v *  Mata, 101 S. 
C t .  7 6 4 ,  7 7 1  n. 3 ( 1 9 8 1 ) ( q u o t i n g  Sanders  v. United  S t a t e s ,  
373 U.S. I ,  24- 25 ( 1 9 6 3 ) ( H a r l a n ,  J . ,  d i s s e n t i n g ) ) .  4 T h e  
same appea rance  is  conveyed t o  t h e  p u b l i c ,  w i t h  a consequent 
a n d  d e s e r v e d  l o s s  of r e ' spec t  for t h e  c r i m i n a l  p r o c e s s .  
Q u e s t i o n s  may be r a i s e d  on f e d e r a l  habeas  c o r p u s  long a f t e r  

G a t h e r i n g  w i t n e s s e s  a n d  r e l e v a n t e t e r i a l  is o f t e n  expensiv? 
and time- consuming if  r , equ i r ed  long a f t e r  t h e  even t s  i n  
questi0n.A See F r i e n d l y ,  s u p r a ,  a t  1 4 6 - 1 4 8 ;  Geagan v .  Gavin,  181 
F. Supp.  4 6 r 4 6 9  (D. M a s n 6 0 ) ( W y z a n s k i ,  J.), a f f i r m e d ,  2 5 2  
F. 2d 244 ( 2  C i r . ) ,  c e r t .  d e n i e d ,  370 U . S .  9 0 3  ( 1 9 6 2 ) ;  Cf. Peyton 
v. Rowe, 391 U . 5 .  54 ,  62-63 ( 1 9 6 8 ) .  The n e c e s s i t y  o€ c o n s i d e r i n g  
t h e  e n d l e s s  stream of p e t i t i o n s  t a x e s  t h e  r e s o u r c e s  of f e d e r a l  
c o u r t s ,  bo th  t r i a l  and a p p e l l a t e ,  and even t h e  Supreme Cour t  
f e e l s  t h e  burden s i n c e  it m u s t  review large numbers of habeas  
c a s e s  to d e t e r m i n e  whe ther  c e r t i o r a r i  is w a r r a n t e d .  S t a t e  
p r o s e c u t o r s  m u s t  a l so  expena t h e i r  l i m i t e d  r e s o u r c e s  responding  
t o  c e r t a i n  of the ,  p e t i t i o n s .  - See F r i e n d l y ,  supra ' ,  a t  1 4 4  ti 
nn .  9- 10 ,  1 4 8- 1 4 9 .  T h i s  r e s o u r c e- t a x i n g  f l o o d  a l s o  o b s c u r e s  
t h e  rare s e r i o u s  c l a im .  CAS Jus t i ce  Jackson  h a s  p u t  it, "i t  
m u s t  p r e j u d i c e  t h e  occas iona l .  m e r i t o r i o u s  a p p l i c a t i o n  to be 
b u r i e d  i n  a f l o o d  of w o r t h l e s s  ones .  He who m u s t  s e a r c h  a 
h a y s t a c k  f o r  a n e e d l e  is  l i k e l y  t o  end up w i t h  t h e  a t t i t u d e  
t h a t  t h e  n e e d l e  i s  n o t  worth t h e  s e a r c h . " c B r o w n  v .  A l l e n ,  3 4 4  
U.S. 4 4 3 ,  5 3 7  ( 1 9 5 3 ) ( c o n c u r r i n g ) .  F i n a l l y ,  t h e  e x t e n t  t o  
which f e d e r a l  d i s t r i c t  c o u r t s  have come to f u n c t i o n  as a p p e l l a t e  
c o u r t s  r e v i e w i n g  t h e  d e c i s i o n s  of t h e  h i g h e s t  s t a t e  cwrts 
represents a s e r i o u s  s t r a i n  on t h e  system o f  f e d e r a l i s m .  

w i t n e s s e s  and p a r t i c i p a n t s  have vanished.  from t h e  s c e n e ,  do f 
-response t o  t h e  p e t i t i o n  r e t r i a l  d i f f i c u l t .  4 
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See Sumner v I  Mata, 1 0 1  S .  C t . ,  a t  7 7 0 .  See  a l s o  Snead V .  
S t r i n a e r ,  No. 80-2017 (Nov. 2 ,  1981)(Rehnuuist. J . ,  j o i n e d  . I  - 2 -  ~~ I . ~- 
by Burge r ,  C . J . ,  and O'Connor, J., d i s s e n t i n g  f r o m  den ia l .  of 
c e r t i o r a r i ) .  

None of t h i s ,  however, is c o n s t i t u t i o n a l l y  compel led .  The 
suspens ion  c l a u s e  of t h e  C o n s t i t u t i o n  p r o v i d e s  t h a t  " t h e  p r i v i l e g e  
of t h e  w r i t  of habeas  corpus s h a l l  n o t  he suspended ,  
i n  cases of r e b e l l i o n  or i n v a s i o n  t h e  p u b l i c  safety may require 
it:' A r t i c l e  1, $ 9 ,  c lause 2 .  In E X  parte Bollman,  8 U.S. (4 
Cranch) 7 4 ,  95 (1807), however, C h i 3  Just ice  Marshall r u l e d  
t h a t  t h e r e  was n o  i m p l i c i t  r i g h t  t o  f e d e r a l  habeas corpus and 
that " t h e  power to award t h e  w r i t  by any of t h e  courts  of t h e  
United S t a t e s  m u s t  be g i v e n  by wri t ten law."  
both with t h e  n e g a t i v e  p h r a s i n g  of  t h e  s u s p e n s i o n  c l a u s e  and i t s  
l e g i s l a t i v e  h i s t o r y ,  which i n d i c a t e s  t h a t  t h e  c lause  was adopted 
in l i e u  of a l t e r n a t i v e  v e r s i o n s  a f f i r m a t i v e l y  q r a n t i n g  t h e  r i g h t  

u n l e s s  when 

T h i s  was c o n s i s t e n t  

- -  
of h a b e a s  corpus. 
83 Harv.  L. Rev. 1 0 3 8 ,  1 2 6 6  ( 1 9 7 0 ) .  I t  is also i n  a c c o r d  w i t h  

see Developments i n  t h e  Law -- Habeas C o r p u s ,  
~ 

~ 
~ 

Congress' u n f e t t e r e d  d i s c r e t i o n  over t h e  j u r i s d i c t i o n  o f  t h e  
lower f ede r a l  courts. 

Since t h e  a v a i l a b i l i t y  of habeas  c o r p u s ,  a t  l e a s t  i n  t h e  
f e d e r a l  cour ts ,  is not mandated by t h e  s u s p e n s i o n  clause b u t  
is r a t h e r  a matter of l e g i s l a t i v e  grace,  i t  would seem t h a t  
"what C0nyres.s  h a s  g i v e n ,  Congress  can p a r t i a l l y . . t a k P  away." 
F r i e n d l y ,  supra,  a t  171.  The  argument t h a t  t h e  s u s p e n s i o n  
c l a u s e  f r e e z e s  e v e r y  cong re ' s s i ona l  e x t e n s i o n  o f  h a b e a s  corpus 
does not seem t e n a b l e .  As a n  i n i t i a l  m a t t e r  it seems b i z a r r e  
fo r  a c o n s t i t u t i o n a l  p rovis ion  to be i n t e r p r e t e d  t o  p r e s e r v e  
something -- federa l  habeas  co,rpus -- which d i d  n o t  y e t  e x i s t  
when t h e  p r o v i s i o n  was e n a c t e d .  This s u g g e s t s  t h a t  t h e  
s u s p e n s i o n  clause refers  t o  t h a t  habeas  corpus which  d i d  e x i s t  
when the  C o n s t i t u t i o n  was adop t ed ,  i . e . ,  s t a t e  h a b e a s  c a r p u s .  
T h u s  i n t e r p r e t e d  t h e  s u s p e n s i o n  c l a u s e  would b a r  c o n g r e s s i o n a l  
i n t e r f e r e n c e ,  except i n  t h e  enumerated c i r c u m s t a n c e s ,  w i t h  s t a t e  
habeas corpus. 
C o r p u s ,  1 2 6- 1 5 6  (1960): e, C o n s t i t u t i o n a l  Problems i n  the  
E x e c u t i o n  of F o r e i g n  P e n a l  S e n t e n c e s ,  90 Ham. L. Rev.'1500, 
1 5 1 1  v .  Ableman, 4 WiSc. 
1 6 3 ,  167 ( 1 8 5 5 ) ;  Macready v .  Wilcox, 33 Conn. 3 2 1 ,  3 2 9  (1866) 
( b o t h  v iewinq  suspension clause a s  p r o h i b i t i n g  conqress iona l  

see Duker,  A C o n s t i t u t i o n a l  H i s t o r y  of Habeas 

i n t e r f e r e n c e - w i t h  s t a t e  h a b e a s ) .  
r u l e d  i n  T a r b l e ' s  Case, 1 3  Wall .  397 ( 1 8 7 2 ) ,  t h a t  s t a t e  courts 
cou ld  n o t  g r a n t  h a b e a s  relief t o  f e d e r a l  p r i s o n e r s ,  b u t  t h a t  
was i n  a s i t u a t i o n  i n  which f e d e r a l  habeas  was a v a i l a b l e ,  and 
t h e  s u s p e n s i o n  clause a r g u a b l y  was t h e r e f o r e  n o t  i m p l i c a t e d .  
Cf. Hart S Wechsler ,  The F e d e r a l  Cour t s  and t h e  F e d e r a l  System 
357  & n.  48  ( 2  ed.  1 9 7 3 ) .  

I t  is t r u e  Ghat <he c o u r t  
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The q u e s t i o n  of t h e  meaning of t h e  s u s p e n s i o n  clause is 
largely academic  in t h e  p r e s e n t  c o n t e x t ,  however, s i n c e  what-  
ever t h e  clause r e f e r s  t o  -- s t a t e  habeas  o r  con t emp la t ed  € e d e r a l  
habeas -- " i t  can  s c a r c e l y  be doubted  t h a t  t h e  w r i t  p r o t e c t e d  
by t h e  s u s p e n s i o n  c l a u s e  i s  t h e  writ a s  known t o  t h e  framers, 
not as Congress may have chosen  t o  expand it o r ,  more p e r t i n e n t l y ,  
as t h e  Supreme C o u r t  h a s  i n t e r p r e t e d  w h a t  Congress d i d . "  F r i e n d l y ,  
-, at-170. 
156 ( 9  C i r .  1 9 6 2 r J o n e s  V .  S q u i e r ,  195  F. 2d 1 8 1  ( 7  C i r .  3 9 5 2 ) ;  
S. Rep, No. 90-1097, 9 0 t h  Cong. 2d S e s s .  65-66 ( 1 9 6 8 ) .  The 
writ as known t o  t h e  Framers was of c o u r s e  n o t h i n g  like w h a t  t h e  

S e e  Marchese v ,  Uni ted  S ta tes ,  3 0 4  F .  2d 154 ,  

writ h a s  become. The w r i t  was p r i m a r i l y  viewed as p r o t e c t i o n  
z g a i n s t  e x e c u t i v e  d e t e n t i o n ,  and " c o n v i c t i o n s  by a C O U Z t  O f  
competent j u r i s d i c t i o n  c o u l d  n o t  be reexamined on habeas  corpus 
a t  all." H a r t  & Wechsler, *, a t  1513. Oaks, L e g a l  H i s t o r y  
in t h e  High C o u r t  - Habeas Corpus, 6 4  M i & .  L .  Rev.  4 5 1 ,  4 6 8  ( 1 9 6 6 ) .  
There 1 s  contrary d i c t a  i n  U.S. 3 9 1  (1963), but  
tha t  h a s  been t ho rough ly  supra; F r i e n d l y ,  
w, 
see S t o n e  V .  Powel l ,  4 2 8  U.S. 4 6 5 ,  474-482 ( 1 9 7 6 ) .  

a t  170-171, and i n  f a c t  repudiated by t h e  Supreme C o u r t ,  

AS Chief  J u s t i c e  B u r g e r ,  j o i n e d  by J u s t i c e s  Rehnguist and 
Blackmun, f l a t l y  s t a t e d  i n  Swain v. Pressley, 4 3 0  U.S. 3 7 2 ,  
385 ( 1 9 7 7 ) ( c o n c u r r i n q  o p i n i o n ) :  " I  do n o t  b e l i e v e  t h a t  t h e  .~ 
suspens ion  clause r equ i res  Congress  to p r o v i d e  a f e d e r a l  remedy 
for  collateral r ev i ew  of a c o n v i c t i o n  e n t e r e d  by a c o u r t  of 
comoetent  j u r i s d i c t i o n  . . . . 'I Indeed ,  t h e r e  was n o  f e d e r a l  
habGas .orGus f o r  s t a t e  p r i s o n e r s  a t  a l l . u n t i l  1867 ,  see E x  parte 
Dorr, 3 HOW. 103  ( 1 8 4 5 ) ;  Stone  v .  Powell, 4 2 8  U.S. 465, 475- 
( 1 9 1 6 ) .  

I n  l i g h t  of .  t h e  f o r e g o i n g  problems caused  by the c u r r e n t  
s t a t u s  of habeas  a law, and t he  f a c t  t h a t  t h e  p r o v i s i o n  
o f  f e d e r a l  h a b e a s  c o r p u s  i s  a matter  of l e g i s l a t i v e  g r a c e ,  
t h e  q u e s t i o n  would Seem t o  be  n o t  what  t i n k e r i n g  i s  n e c e s s a r y  
i n  t h e  sy s t em,  b u t  r a t h e r  why have f e d e r a l  habeas  c u r p u s  a t  
a l l ?  A S  Judge  F r i e n d l y  h a s  n o t e d ,  however, " any  m u r m u r  of 
d i s s a t i s f a c t i o n  w i t h  t h i s  s i t u a t i o n  p rovokes  immediate incan-  
t a t i o n  of t h e  G r e a t  W r i t ,  w i t h  t h e  i n e v i t a b l e  i n i t i , a l  c a p i t a l s ,  
o f t e n  accompanied by a s u g g e s t i o n  t h a t  t h e  o b j e c t o r  i s  t h e  
s o r t  of p e r s o n  who w o u l d  chee r fu l ly  d e s e c r a t e  t h e  A r k  of t h e  
C o v e n a n t . " ,  F r i e n d l y ,  supra, a t  1 4 2 .  The f o r e g o i n g  d o e s ,  
however, a t  l e a s t  s u g g e s t  t h e  d e s i r a b i l i t y  of s t r i n g e n t  
r e s t r i c t i o n s  on t h e  a v a i l a b i l i t y  of f e d e r a , l  habeas corpus.  
S e v e r a l  proposals hqve been advanced g o i n g  t o  t h e  s u b s t a n c e  
of t h e  p e t i t i o n s ,  fo r  example,  r e q u i r i n g  a c o l o r a b l e  showing 
of i nnocence ,  p e r m i t t i n g  habeas r ev i ew  o n l y  when t h e  state 
c o u r t  process was de t e rmined  t o  be i n a d e q u a t e ,  or only  when 
it was demons t r a t ed  t h a t  t h e  p e t i t i o n e r  had n o t  received a 
f u l l  and fair a d j u d i c a t i o n  of h i s  claim. These  va r ious  p r o p o s a l s  

--- 
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have merit ,  and d o u b t l e s s  one shou ld  be adop t ed .  
problem w i t h  f e d e r a l  habeas  c o r p u s ,  however, l i e s . f n  t h e  
systemic c o s t s  of  p r o c e s s i n g  t h e  p e t i t i o n s ,  r e g a r d l e s s  of w h a t  
is b e i n g  looked  for i n  terms, of s u b s t a n c e .  
cons idered  which would b r i n g  some con t ro l  t o  t h e  e n d l e s s  stream 
of pe t i t i ons .  
a s t a t u t e  of l i m i t a t i o n s  and a ban  o n  s u c c e s s i v e  p e t i t i o n s .  

Much of t h e  

Reform shou ld  be 

Two o b v i o u s  such  re forms  are t h e  i m p o s i t i o n  of 

C u r r e n t  federa l  habeas  corpus i s  a h i g h l y  u n u s u a l  s t a t u t o r y  
'remedy i n  t h a t  i t  h a s  no  e x p r e s s  o r  i m p l i e d  s t a t u t e  O f  l i m i t a -  
t ions .  The only t ime l i m i t a t i o n  is t h e  weak l a c h e s  c o n c e p t  
embodied i n  R u l e  9 ( a )  of t h e  R u l e s  Governing S 2 2 5 4  Cases: 

" A  pe t i t i on  may be d i s m i s s e d  if i t  a p p e a r s  t h a t  t h e  
s , ta t e  of w h i c h  t h e  r e s p o n d e n t  is an o f f i c e r  h a s  been 
p r e j u d i c e d  i n  i t s  a b i l i t y  to  respond t o  t h e  p e t i t i o n  
by d e l a y  i n  i ts  f i l i n g  u n l e s s  t h e  p e t i t i o n e r  shows 
t h a t  i t  is based  on grounds  of which he cou ld  n o t  
have had knowledge by t h e  e x e r c i s e  of r e a s o n a b l e  
d i l i g e n c e  b e f o r e  t h e  c i r cums tances  p r e j u d i c i a l  t o  t h e  
s t a t e  o c c u r r e d  ..'I 

Every p e t i t i o n  must  t h e r e f o r e  be  examined t o  weigh t h e  e q u i t i e s ,  
no ma t t e r  how o l d .  T h e ' r u l e  d o e s  nothing to ease t h e  burden on 
c o u r t s  and prosecutors of c o n s i d e r i n g  and r e spond ing  t o  p e t i t i o n s .  
A s t a t u t e  of l i m i t a t i o n s ,  of t h e  so r t '  p roposed  by t h e  A t t o r n e y  
General's Task Force o n  V i o l e n t  C r i m e ,  Recommendation 4 2 ,  
would g i v e  some f i n a l i t y  t o  l i t i g a t i o n  i n  t h i s  a r e a .  Meritorious 
c l a i m s  c o u l d  stil l  be r a i s e d , w i t h i n  t he  l i m i t a t i o n s  p e r i o d ,  and 
such  an o p p o r t u n i t y ,  t o g e t h e r  w i t h  t h e  previous o p p o r t u n i t i e s ,  
for r e v i e w  o n  d i r e c t  a p p e a l ,  would s a t i s f y  any due process claims. 
Due process regui,res a r e a s o n a b l e  o p p o r t u n i t y  t o  r a i s e  c o n s t i t u -  
t i o n a l  c la ims:  i t  does n o t  require t h a t  such an o p p o r t u n i t y  
c o n s t a n t l y  and c o n t i n u o u s l y . b e  a v a i l a b l e .  The claims most l i k e l y  
to  be barred a r e  t h e  f r i v o l o u s  o n e s  t h a t  a r i s e  i n  a p r i s o n e r ' s  
i m a g i n a t i o n  when h e  h a s  n o t h i n g  t o  d o  d u r i n g  a long  i n c a r c e r a t i o n .  
- See C a m s ,  The Rebel  ("In pr i son ,  dreams have no l , i m i t s  and r e a l i t y  
1s no c u r b . " ) .  .The unneces sa ry  d ic tum i n  Davis  v .  A d u l t  P a r o l e  
Authority, 6 1 0  F. 2d 4 1 0  ( 6  C i r .  19791 ,  t o  t h e  e f f e c t  t h a t  a 
s t a t u t e  o f  l i m i t a t i o n s  would  v i o l a t e  t h e  s u s p e n s i o n  clause; 
is s imp ly  erroneous, i n  l i g h t  of t h e  l i m i t e d  n a t u r e  of habeas 
corpus r e f e r r e d  t o  i n  t h e  s u s p e n s i o n  clause. 

A second proposal  which wou ld  ease the  e x i s t i n g  burden  of  
processing and c o n s i d e r i n g  f r e q u e n t l y  f r i v o l o u s  p e t i t i o n s  would 
be to  ban s u c c e s s i v e  p e t i t i o n s .  C u r r e n t  l a w  d o e s  n o t  r e q u i r e  
a federal  c o u r t  t o  c o n s i d e r  a s u c c e s s i v e  habeas  p e t i t i o n  
b r o u g h t  by a s t a t e  p r i s o n e r  i f  t h e  p e t i t i o n  " p r e s e n t s  no new 
ground n o t  t h e r e t o f o r e  p r e s e n t e d  a n d  d e t e r m i n e d ,  and t h e  j u d g e  
or c o u r t  i s  s a t i s f i e d  t h a t  t h e  ends  of jus t ice  w i l l  not be  
s e r v e d  by such  i n q u i r y , "  28 U.S .C.  § 2 2 4 4 ( a ) .  - See a l s o  § 2 2 4 4 ( b )  
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S u c c e s s i v e  p e t i t i o n s  by € e d e r a l  pr isoners  need n o t  be  e n t e r t a i n e d  
i f  t h e y  seek "s imi la r  relief" as i n  t h e  p r e v i o u s  p e t i t i o n .  28 
U.S.C. $ 2 2 5 5 .  Again ,  a s  w i t h  t h e  t i m e l i n e s s  a s p e c t ,  t h e s e  
p r o v i s i o n s  d o  no t  r e l i e v e  courts of t h e  burden  of p r o c e s s i n g  
s u c c e s s i v e  petitions. The p r o v i s i o n s  have been  Loose ly  
i n t e r p r e t e d  by t h e  cour t s  a s  r e q u i r i n g  c a r e f u l  weighing  of 
t h e  e q u i t i e s  and e x a m i n a t i o n  o f  whe the r  t h e  second  p e t i t i o n  
r a i s e s  new c l a i m s  n o t  p r e v i o u s l y  d e t e r m i n e d .  S e e ,  ~ e.g,, 
S a n d e r s  v .  U n i t e d  S t a t e s ,  373 U . S .  1 ( 1 9 6 3 ) .  F h a r d l y  
seems ex t reme to l i m i t  pr isoners t o  one habeas p e t i t i o n ,  and 
to e x p e c t  them to r a i s e - i n  t h a t  one p e t i t i o n  a l l  t h e  c l a i m s  
t h e y  may have.  AS w i t h  p e t i t i o n s  which are d e l a y e d  beyond a 
r e a s o n a b l e  l i m i t a t i o n s  p e r i o d ,  s u c c e s s i v e  p e t i t i o n s  are 
l i k e l y  t o  have a h i g h e r  p e r c e n t a g e  of f r i v o l o u s  c l a i m s .  
E x c e p t i o n s  to t h e  ban on s u c c e s s i v e  p e t i t i o n s  c o u l d  be made 
for c l a i m s  of newly d i s c o v e r e d  e v i d e n c e  or changes  i n  t h e  
l aw  which  s h o u l d  be r e t r o a c t i v e l y  a p p l i e d .  The Supreme 
C o u r t ' s  d e c i s i o n  i n  S a n d e r s  d o e s  n o t  bar a n  a b s o l u t e  ban on 
s u c c e s s i v e  p e t i t i o n s ,  s i n c e  it was mere ly  i n t e r p r e t i n g  t h e  stat- 
u t o r y  p r o v i s i o n  i n  28 U.S.C.  52255.  

r e q u i r i n g  t h e  Supreme C o u r t  t o  review on certiorari f e d e r a l  
habeas by state p r i s o n e r s  a f t e r  a f e d e r a l  d i s t r i c t  c o u r t  h a s  
d e n i e d  t h e  p e t i t i o n  and a f ede ra l  C a u r t  of Appea l s  has d e c l i n e d  
t o  i s s u e  a c e r t i f i c a t e  of p r o b a b l e  cause p e r m i t t i n g  an a p p e a l .  L a s t  
Term three Jus t ices  a rgued  t h a t  C o n g r e s s  had a l r e a d y  p r e c l u d e d  
s u c h  r e v i e w ,  s ince  i n  t h e  a b s e n c e  of a c e r t i f i c a t e  of p r o b a b l e  
c a u s e  t h e  c a s e  is n o t  "in" t h e  C o u r t  OT Appeals  and t h e  c e r t i o r a r i  
j u r i s d i c t i o n  e x i s t s  o n l y  t o  r e v i e w  cases w h i c h  are i n  t h e  C o u r t  
of Appea ls .  Je f f r ies  v. B a r k s d a l e ,  1 0 1  S. C t .  3149 (1981) 
( R e h n q u i s t ,  J., j o i n e d  by B u r g e r ,  C . J . ,  and P o w e l l ,  J . ,  d i s s e n t i n g  
from d e n i a l  of c e r t i o r a r i ) .  Codi€ying  t h i s  c o n c l u s i o n  would s i g n i f i -  
c a n t l y  e a s e  t h e  c u r r e n t  bu rden  on t h e  Supreme Court of p r o c e s s i n g  
f r i v o l o u s  c e r t i o r a r i  p e t i t i o n s  by s ta te  p r i s o n e r s  s e e k i n g  f e d e r a l  
habeas  c o r p u s .  I n  t h e  t y p i c a l  c a s e  t h e  Supreme Court w i l l  have 
a l r e a d y  been p r e s e n t e d  w i t h  t h e  c a s e  t w i c e  before, on d i r e c t  
r ev i ew and r e v i e w  o f  d e n i a l  of s t a t e  co l l a te ra l  r e l i e f .  

Pe rhaps  one of the clearest  w a s t e s  of j u d i c i a l  resources is 

John Roberts @. 
Special assistant t o  
the at torney General 


